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FEDERAL POWER ACT 
(Water Conservation Facilities) 


/ 


FRIDAY, JULY 17, 1953 


House or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The committee met at 11 a. m., pursuant to call, in room 1334, House 
Office Building, Hon. Charles A. Wolverton, chairman of the com- 
mittee, presiding. 

The Cuairman. The committee will come to order. 

We will hear witnesses this morning on H. R. 6112, a bill introduced 
by Mr. Curtis of Nebraska, which is a bill to facilitate the development 
and construction of water conservation facilities by States and mu- 
nicipalities, and for other purposes. 

(H. R. 6112 follows:) 


[H. R. 6112, 83d Cong., ist sess.] 


A BILL To facilitate the development and construction of water conservation facilities by 
States and municipalities, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That in order to facilitate the development and 
construction by States and municipalities of water conservation facilities, certain 
requirements in the Federal Power Act are made inapplicable to States and 
municipalities as provided in this Act. 

Sec. 2. The words used in this Act shall have the same meanings ascribed to 
them in the Federal Power Act. 

Sec. 3. Section 14 of the Federal Power Act pertaining to the taking over by 
the United States of any project upon or after the expiration of a license, and 
sections 301 and 302 of said Act requiring certain records and accounting pro- 
cedures shall not be applicable to any project owned by a State or municipality, 
and such rights and requirements shall not exist under any license heretofore or 
hereafter granted to any State or municipality. 

Sec. 4. States and municipalities shall not be liable for annual charges imposed 
under section 10 (e) of the Federal Power Act when such charges are for the 
purpose of reimbursing the United States for the costs of administration of part 
I of that Act or for expropriation to the Government of excessive profits, under 
section 10 (d) or 10 (e). 


The CHarrMan. We regret exceedingly that it has been necessary to 
delay the hearing this morning until this late hour. It was due to the 
fact that we had several bills that were necessary to be passed upon 
in order that they could be brought to the attention of the House. 
The proximity of adjournment made it necessary for us to inconven- 
ience you folks to the extent that we have. We regret it very much. 

The first witness will be our colleague, the Honorable Carl Curtis, 
a statesman from the State of Nebraska. 
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STATEMENT OF HON. CARL T. CURTIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEBRASKA 


Mr. Curtis. Mr. Chairman, I wish to express the feeling of all of 
these people interested in this bill, our gratitude for your working in 
snowing how busy a schedule you have. 


R. 6112. is identical with S. 2094, which was introduced 


th hearing 


The CHAIRMAN. TI e departmental reports, ¢ f which I have had cop- 


les given tome by Mr. Curtis, will be made a part of our record. 


(The reports referred to follow:) 


prior to my bill. The departmental reports are all in. 
} 


Report or JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL PoWER COMMISSION 


A BILL To facilitate the development and « truct f water conservation facilities 


H. R. 6112 would exempt States and municipalities from the following pro- 
visions of the Federal Power Act: 

1) The provisions of section 14 which establish a formula under which the 
acquisition price can be determined in the event a licensed project is acquired 
by the United States at the end of the license period 

(2) The records and accounting requirements of sections 301 and 302 


(3) The administrative annual charges and annual charges for expropriation 
excessive profits permitted under section 10 (e) 


1 EXEMPTION FROM THE PROVISIONS OF SECTION 14 


The bill provides that the requirements of section 14 of the Federal Power 
Act “pertaining to the taking over by the United States of any project upon or 
after the expiration of the license” are made inapplicable to States and munici- 
palities The right of the United States to acquire or take over any project, 


regardless of the purpose served by the project, is conferred by the Constitution, 
and the acquisition must be in accord with the constitutional authorization. 
Section 14 of the Federal Power Act does not confer upon Congress any right 
to acquire a licensed project but merely provides a formula under which the 
acquisition price can be determined in the event a licensed project is acquired 
by the United States at the end of the license period Therefore, should H. R. 
6112 be enacted, the United States could still acquire or take over a project 
icensed to a State or a municipality by condemnation and upon payment of 
Just compensation 

Che provision of the Federal Power Act fixing the formula for determining 
the acquisition is grounded upon considerations of public policy as evidenced 
by the legislative history of the Federal Water Power Act of 1920 and its ante- 
cedent The 1910 amendments (June 23, 1910, ch. 360, 36 Stat. 598) to the 
1906 Dam Act (June 21, 1906, eh. 3508, 34 Stat. 386) reserved in Congress the 
power to revoke rights upon payment of the reasonable value of the dam and 
appurtenant works. It was provided that such grants “shall terminate at the 


end of a period not to exceed 50 years from the date of the original approval of 
the project under this act, unless sooner revoked as herein provided or Congress 


shall otherwise d Intended to protect future generations without being 
unfair to grantees, the act failed generally to make waterpower projects on 
navigable streams an attractive investment and thus failed to promote the 
interests of the public, both investors and consumers. The primary reason 





for that failure was the neertainty of license tenure The absence of a minimum 
tenure prevented the full and free flow of capital necessary to the optimum 


A search of the legislative history of 
loses that the Congress was primarily 
‘lopment of waterpower resources by 


development of waternower reso 
the Federal Water Power Act 
concerned with these problem 





private enterprise (in ding municipalities) consistent with pro- 
tection of the public interest in » conservation of such resources To that 
end system of both administrative licensing certainty of tenure were regarded 


as indispensable 
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The retention of the acquisition-price formula in section 14 is not indispensable 
to, nor is its surrender necessarily inconsistent with, Federal licensing control 
over State and municipal projects. Moreover, if as a matter of policy the 
Congress sees fit to thus modify this provision of the act, regional or national 
power planning and development would not be precluded. Multiple-purpose 
features, including flood control and navigation benefits, are preserved and 
Federal interests are believed to be adequately safeguarded by sections 4, 10, 
11, 12, and 18 of the act. 

States and municipalities would not be placed in a disadvantageous position 
nor would the interests of the Federal Government be prejudiced by exemption 
of States and municipalities from the provisions of section 14 of the act. Under 
section 15 of the act such a licensee, upon the expiration of the original license, 
can apply for a new license. 


(2) EXEMPTION FROM RECORDS AND ACCOUNTING REQUIREMENTS 


Section 301 of the Federal Power Act gives the Commission power to prescribe 
the accounts, records, and memorandums which a licensee shall keep and gives 
the right of access to such records and accounts for regulatory purposes. Sec 
tion 302 of the act empowers the Commission to require the setting up and 
keeping of depreciation accounts by such licensees 

The right to require the keeping of records and the right of aecess thereto 
are essential to the rate regulatory jurisdiction of the Commission, but inas 
much as the Commission has no jurisdiction over the rates of State and munici 
pal licensees there would seem to be no valid objection to exempting them from 
these provisions of the Federal Power Act Such exemption would seem to be 
further justified in view of the fact that the exemption of State and municipal 
licensees from the acquisition price formula provisions of section 14 would 
alleviate the need for original cost determinations, including the financial ree 
ords and accounts incident thereto. 

The exemption from recordkeeping and accounting procedures required by 
sections 301 and 302 of the Federal Power Act, provided in H. R. 6112 would not 
affect the Commission’s control over engineering matters or the requirements 
of section 311 of the act for reporting system and project power operations. 


(3) EXEMPTION FROM ADMINISTRATIVE ANNUAL CHARGES 


Section 10 (e) of the Federal Power Act requires a licensee to pay to the 
United States “reasonable annual charges in an amount to be fixed by the Com 
mission for the purpose of reimbursing the United States for the costs of the 
administration of part I” of the act. 

The assessment and collection of administrative annual charges are made 
in accordance with section 11.20 of the Commission's Rules of Practice and 
Procedure (18 C. F. R. 11.20). To assist in the determination of such annual 
charges, State and municipal licensees are required to submit sworn statements 
with respect to the power generated by the project and the disposition thereof. 

Administrative annual charges are for the purpose of reimbursing the Goy 
ernment for the cost of administration of those matters such as issuance of 
licenses, amendments, and navigation requirements, as well as financial mat 
ters. Therefore, the waiver of the accounting requirements of the act would 
not relieve the Federal Government of all administrative expenses. To exempt 
States and municipalities from all annual charges for such administration would 
be a clear discrimination in favor of State and municipal licensees over nou 
governmental licensees, and is not in harmony with the objective of making the 
administration of license provisions of the Federal Power Act self-sustaining. 

The Commission recognizes that the wisdom of waiving administrative an- 
nual charges as applied to State and municipal licensees and the resulting loss 
of revenue to the Federal Government, presents a question of legislative policy 
resting with the Congress However, attention is directed to the fact that a 
total of $105,631.39 in administrative fees was collected from State and munic- 
ipal licensees for the calendar year 1952 and covered into the general funds of 
the United States Treasury. 

The Commission offers no objection to the enactment of H. R. 6112 insofar 
as it purports to exempt States and municipalities from the acquisition price 
formula provisions of section 14 and from the records and accounting require- 
ments of sections 301 and 302 of the Federal Power Act, but the Commission 
does not favor the exemption of States and municipalities from administrative 
eunual charges imposed under section 10 (e) of the Federal Power Act. 
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In order to properly limit the scope of this proposed legislation it is recom- 
mended that the following language be added to H. R. 6112: 

“Sec. 5. Except as herein provided, the provisions of this act shall not be con- 
strued as repealing or affecting any of the provisions of the Federal Power Act.” 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., July 16, 1958. 
Hoa. CHARLES A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

My Dear MR. WoLvertoN: We are pleased to respond to your request for an 
expression of our views on H. R. 6112, a bill to facilitate the development and 
construction of water-conservation facilities by States and municipalities, and 
for other purposes. 

H. R. 6112 would accomplish two results. 

It would exempt States and municipalities holding licenses under the Federal 
Power Act from the application of section 14 of the act, under which the United 
States, at the end of the license period, may acquire the licensed project by the 
payment to the license holders of the ‘net investment in the project.” Since 
many licensees under the act may be required to set up amortization funds out of 
income during the period of the license, which amortization funds might be ap- 
plied in reduction of the net investment, the provision might result in the Govern- 
ment’s acquiring the project for amounts substantially less than the fair value of 
the property. This provision is commonly referred to as the “recapture” pro- 
vision. The exemption of States and municipalities under the bill would also be 
accompanied by an exemption from certain accounting requirements prescribed 
by the act, a principal purpose of which is to determine the amount to be paid 
by the United States, if and when the United States exercises its right under 
the recapture provision. Clearly, if States and municipalities are to be exempt 
from the recapture provision, such accounting would be unnecessary. 

The second result of H. R. 6112 would be the exemption of States and munici- 
palities from the payment of certain annual charges imposed upon licensees under 
the Federal Power Act, including the right of the Government to expropriate 
“excessive profits.” 

This Department favors exemption of State and municipal licensees from the 
operation of the recapture provision and from the accounting requirements 
that are a part thereof. As indicated above, the effect of the recapture provision 
is to enable the United States to take over projects at the end of the license period 
upon payment of a sum which, under the operation of the formula set out in the 
act, could amount to less than fair value or just compensation, in the constitu- 
tional sense, for the property acquired. This feature of the recapture pro- 
vision has been held constitutional by the United States Supreme Court on the 
ground that the requirement is the price that a licensee must pay to secure the 
right to maintain a project in waters subject to control by the United States 
under the commerce clause of the Constitution (United States v. Appalachian 
Electric Power Co., 311 U. S. 377 (1940); see also For River Co. v. Railroad 
Commission of Wisconsin, 274 U. S. 651 (1927) ). 

Quite apart from the constitutionality of the requirement for sale to the United 
States at less than fair value, however, this Department is of the view that the 
application of such a requirement to projects of States and municipalities is not 
in the public interest. The effect of the application of the recapture provision 
against a public agency would, in our view, serve only to enrich one public body, 
the United States, at the expense of others. In our opinion there is no reason 
why the United States should undertake to recapture projects which are owned 
by States and municipalities, except perhaps under emergency conditions not 
now foreseeable. It should be noted that the exemption of State and municipal 
projects from the recapture provision would leave unimpaired the right of the 
United States to acquire them, if necessary, through the exercise of eminent- 
domain proceedings, in which case, just compensation would be payable by the 
United States to the States and municipalities. Consequently, we think the re- 
eapture provision is not appropriate between public agencies, and the United 
States should not insist upon more than its normal condemnation authority. 

With reference to section 4 of the bill, which undertakes to exempt States and 
municipalities from annual charges imposed by the Federal Power Commission 
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to keep the licensing activities of that Commission on a self-supporting basis 
and to pay the costs of administration of the licensing provisions, this Depart- 
ment does not feel itself in a position to comment, since we believe that the 
Federal Power Commission is in a better position to advise the Congress of the 
effect that such an exemption from annual fees would have upon the self- 
supporting licensing activities of the Department. We would comment, however, 
that the annual cost to the Federal Power Commission of the accounting and 
recordkeeping, so far as the projects exempt from the recapture clause are con- 
cerned, would apparently be materially less than the expense with respect to 
similar records with reference to projects to which the law would remain fully 
applicable. 

We should also point out that those provisions in connection with the annual 
license fees which authorize the expropriation to the Government of “excess 
profits,’ in our judgment, shall have no applicability to projects owned and 
operated by States and municipalities and should be eliminated. 

We are authorized by the Bureau of the Budget to advise that there is no ob- 
jection to the presentation of this report to your committee. 

Sincerely yours, 
Rater A. Tupor, 
Acting Secretary of the Interior. 

Mr. Curtis. Thank you, Mr. Chairman. 

This bill has to do with the Federal Power Act. We seek three 
things from the standpoint of the States and the municipalities. We 
would like to have the recapture provisions of the Federal Power Act 
that pertain to taking over a facility after a period of time. We 
would like to have that removed as against States and municipalities. 

Secondly, there are certain records that are required, primarily 
because of this possibility of recapture that places a burden and a 
very expensive burden on the States and municipalities. We would 
like to have that go along. And then we are just as anxious to have 
the annual charges for these services that are prorated against States 
and municipalities eliminated, too. 

It is a very expensive thing. Whatever service is rendered is not 
something that cannot be handled and is being handled by the States 
and municipalities. The principle involved is that one unit of gov- 
ernment is taxing another unit of government. ‘These witnesses here 
will go into detail on this. The bill, I believe, is without any opposi- 
tion. I do not believe there are any segments of our economy that are 
opposing this—in fact many of them are for it. There will be one 
amendment referred to by the first witness. I have a copy here for 
the clerk. 

Mr. Chairman, my own committee is in session. I have delivered to 
you a list of these witnesses. They have some important facts, but 
I know they will be as considerate of your time as humanly possible. 
I thank you. 

The Carman. We thank you, Mr. Curtis, for your appearance and 
the arrangements you have made with the witnesses, particularly with 
reference to being brief. 

Mr. Youncer. I wonder if I could ask him one question. 

The Cuarrman. Certainly, Mr. Younger. 

Mr. Youneer. I notice you refer here to the recapture solely for 
municipalities. If that is good, do you think possibly the same rights 
ought to be ex xte nded to some of the private companies that have the 
same problems? 

Mr. Curtis. I am inclined in that direction. I have not had a chance 
to study legislation, to see what all the ramifications are. But I think 
that the Federal Government has gone far too far in this. I am told 
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that the Interior Departme nt is even il serting that in contracts with 
REA cooperatives, that they must sell their facilities to the Federal 
Government. I think you are dealing with a trend here that is getting 
out of balance. 

The CHairnman. The next witness will be our own distinguished 
colleague, a member of this comunittee, the Honorable Homer Thorn- 
berry, a statesman from the State of Texas. 

Mr. THorneerry. Mr. Chairman, we have a representative from the 
State authorities that are interested in this bill, and I beheve I will 
defer to them at this time. | did not know l would be listed as a 
witness. I will defer tothem at thistime. 

The Cuarrman. Mr. John D. McCall, attorney of the Brazos River 
Authority, Dallas, Tex. 

Mr. Harris. Mr. Chairman, I note the presence of two other col- 
leagues here this morning, Mr. Riley and Mr. Dorn of South Carolina. 

The CHarrman. I am very glad you called my attention to that 
fact. I had not noticed their presence. Under that circumstance, 
Mr. McCall, would you mind waiting and we will hear from our 
colleagues at this time, as they have other business that will take 
them away from this committee ? 


STATEMENT OF HON. JOHN RILEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Rizey. Mr. Chairman and gentlemen of the committee: This 
is John Riley of the Second Congressional District in South Carolina. 
We have two gentlemen here from South Carolina today who will 
present our State’s position in this matter. I should like to present 
them to you at this time. They will testify later giving our State’s 
position. 

Mr. W. D. Simpson, general counsel of the Santee Cooper Author- 
ity, which is a State authority, and Mr. O. A. Moore, who is general 
manager of the Greenwood County Electric Power Commission, an- 
other State authority. 

The CuarrMan. We will be very glad to hear from them as wit- 
nesses. 

Mr. Ritey. My colleague, Mr. Dorn, and I are deeply appreciative 
of the committee's giving these gentlemen an opportunity to be heard. 

The CHAIRMAN. You may be sure of that. 


Mr. Dorn? 


STATEMENT OF HON. W. J. BRYAN DORN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Dorn. Mr. Chairman, I have nothing to say except that I am 
for the bill. I agree with Mr. Riley. We will be represented here 
by Mr. Simpson and Mr. Moore. I am personally acquainted with 
his work in Greenwood County, which is my county, and I am sure 
he will give you the facts on this. That project has done a wonder- 
ful job in that area, serving the people. 

The CuarrmMan. Will you give your full name? 

Mr. Dorn. William Jennings Bryan Dorn, the Third Congressional 
District of South Carolina. 
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The CirarMan. We certainly appreciate having your distinguished 
appearance this morning. 

Mr. Dorn. That might be one reason why I am in favor of the 
Curtis bill. He is a William Jennings Bryan man, although on the 
other side. , 

Mr. CarRnyie. Mr. Chairman, let me add that the gentleman from 


South Carolina not only has a eood name but he isa rood man. 


Phe CHamman. Now, Mr. McCall, you may proceed. 


STATEMENT OF JOHN D. McCALL, ATTORNEY, BRAZOS RIVER 
AUTHORITY, DALLAS, TEX. 


Mr. Mc¢ \LL. Mr. Chairmatr and ventlemen of the committee, I 
have prepared a statement and have filed it. I believe I will try to 
confine my remarks to a summary, although this is supposed to be 
the lead off on the explan ition of the bill. 

(Mr. McCall's prepared statement follows:) 


STATEMENT OF JOHN DD. McCann, DALLAS, TEX. 


My name is John D. McCall. I reside in Dallas, Tex. I am and have 
been for the past 16 years general counsel of Brazos River Authority The author 
itv is the agency of the State of Texas, and since 1929 has been charged with the 
duty of controlling and conserving the waters of the Brazos River and its tribu 
taries in accordance with a master plan heretofore approved by the State 

The authority has jurisdiction, with minor exceptions, of the entire watershed 
of the river, a territory Comprising all or parts of 65 counties, an area a little 
larger than the State of Pennsylvania, extending diagonally across the State 
for 1.300 river miles. The State law under which the authority operates provides 
that its net revenues shall be used in constructing flood-control and water-con 
servation facilities and after such improvements shall have been paid for, all of 
its net income shall be paid into the treasury of the State for the benefit of the 
general revenue fund. 

The authority and the State of Texas are adversely affected by the provisions of 
the Federal Power Act which will be eliminated by H,. R. 6112 in these 
particulars : 

(1) Possum Kingdom Dam (otherwise known as Morris Sheppard Dam) is the 
initial and most important of some 18 projected flood-control and conservation 
structures to be provided under the master plan. Jt is situated about 600 river 
miles above the mouth of the river. The authority was required under the 
Federal Power Act to apply for and to accept a license. The license is dated in 
1938 and will expire in 1988. The next important step in the authority's program 
is the construction of 83 (or 4) dams and powerbouses below Possum Kingdom 
These must be financed through the issuance of revenue bonds as the authority 
has no taxing power. The project will cost in excess of $35 million. The power 
generated at the new units will be sold under contract over a term of 50 vears toa 
group of privately owned utility companies. To liquidate the revenue bonds the 
purchase contract will run through the year 2004. The proposed units, which are 
essentially ‘run of the river’? dams, to be situated below Possum Kingdom are 
dependent on Possum Kingdom for controlled storage They would not be self 
liquidating unless Possum Kingdom can be operated in conjunction. It is obvious 
that so long as the United States Government has the option to take over Possum 
Kingdom at any time after 1988, it will be impossible for the authority to issue 
its 50 year bonds necessary for the proposed 3 or 4+ dams 

(2) The authority cannot enter into its proposed 50-year contract for the sale 
of the power to be generated at the new units until the so-called recapture clause 
has been eliminated from the Federal Power Act. This impediment is encountered 
by the authority at a time when there is an unprecedented demand in the South 
western area for the power-peaking facilities which would be afforded by the 
projex £. 

(3) The sooner the proposed project is constructed the sooner the authority 
will be able to enjoy the net revenues therefrom, after the bonds are retired 
The net revenues will] be between $1 and $2 million annually Such net revenues, 
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and the incidental net revenues to be enjoyed while the bonds are being retired, 
will be used to construct other water-storage projects, in sections of the State 
where water is sorely needed. And finally, the State general fund will be the 
beneficiary of such earnings. 

(4) Closely connected with the presently reserved option of the Government 
to take over a project at the expiration of the license are the requirements in 
the act that the licensee prepare and file an elaborate and costly statement of 
original cost. The Brazos Authority has expended many thousands of dollars 
and some 5 or 6 years time trying to get this document in acceptable form. 
Sections 301 and 302 of the Federal Power Act require certain records and 
accounting procedures which will be unnecessary if the Government is not to 
have the option of taking over the properties. And since the properties of a 
State or municipality are devoted to a public use it is believed that such a 
licensee should be exmepted from the provisions of the act which require pay- 
ment of annual charges and those which subject the licensee to expropriate to 
the Government excess profits earned by the licensee. H. R. 6112 accomplishes 
these objectives. 

Recently, the Texas Legislature adopted S. C. R. No. 62 directing the attention 
of the Congress to the immediate need for legislation which will eliminate the 
recapture clause. That resolution, in line with others adopted by several of 
our national water-conservation bodies, asks in addition to the relief afforded 
by the pending bill, that States and municipalities be exempted from the duty 
of obtaining a license, unless the proposed project be held to affect navigation 
adversely. Because of objections to such exemption from licensing, urged by 
some of the departments and agencies of the Federal Government the pending 
hill does not exempt such projects from the license provisions but otherwise it 
does afford the relief sought in the Texas and other resolutions. The Brazos 
Authority is supporting and urging the passage of the pending bill as an accept- 
able compromise, with the understanding that the corrective amendment pro- 
posed by Senator Butler be adopted so as to relieve the necessity for the filing 
by the State or municipal licensee of the statement of original cost, now re- 
quired by section 4 of the act. 

With the permission of the committee, I desire to insert as a part of my 
statement S. C. R. No. 52 adopted by the Texas Legislature. 

May I remind the committee that the existence of this option in the Govern- 
ment to take over Possum Kingdom Dam, will unless removed, stop in its tracks 
the program of the authority to control the flood waters of the Brazos and con- 
serve such waters for beneficial use by the 2 million people who live in the 
watershed. 

As to the Brazos project, the Government, itself, has an economic reason for 
giving the relief which this bill will afford. Congress has authorized the Army 
to build several flood-control and conservation dams in the Brazos watershed. 
Two are under construction (Whitney and Belton). The authority and the Corps 
of Engineers are cooperating fully in coordinating the construction program. 
To the extent that the authority builds regulatory and control dams, the burden 
on the Government and the taxpayers of the United States is reduced. Unless 
this legal roadblock which would stop the authority is removed, the Army must 
go it alone in the Brazos River watershed development. 

While our troubles may be more acute than those of some other State and 
municipal licensees, they are typical of many such licensees which will need 
to issue bonds scheduled to mature after the license expiration date. 

On many occasions the members of the Federal Power Commission and its 
staff have emphasized the belief that it is inconceivable that the Government 
would attempt to exercise the option to take one of these projects from a State or 
municipality. The best evidence that these public officials believe what they have 
said is that this bill has the affirmative approval of the Commission. But the 
only way to protect a licensee is to remove the right from the law. We must all 
agree that the project of a State or municipality operating under a license is 
just as surely devoted to a public use as if it were owned and operated by the 
United States Government. 

1 thank the committee for its patient attention, and request its favorable action 
on the bill and the amendment. 


Mr. McCatx. My name is John D. McCall. I reside in Dallas, Tex. 
I am the general counsel, and have been for 16 years, of the Brazos 
River Authority. The authority is an agency of the State of Texas 
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and it has been vested with the authority and the duty of controlling 
the floodwaters of the Brazos River and its tributaries, and conserving 
those waters for beneficial use. This statement is in support of H. R. 
6112. The bill is designed to facilitate the construction of water- 
conservation projects owned by States, State agencies, and munici- 
palities, operating under Federal Power licenses. It would exempt 
States, State agencies, and municipalites from the following-named 
provisions of the Federal Power Act: 

First, the provisions of section 14, under which the Government may 
take over and thereafter own at the end of the 50-year license period, 
any such project at a price to be fixed by the Federal Power Com- 
mission, not based on the then reasonable value of the project but on 
a formula closely related to the depreciated value thereof. 

Second, the provisions of sections 301 and 302, imposing certain 
records and accounting procedures, and, third, the admiinstrative 
annual charges and certain other charges imposed by the Federal 
Power Commission. 

Manifestly, the bill does not seek to eliminate the constitutional 
right of Government to acquire any such project at any time for 
proper purpose through the ordinar \ proc esses of pure hase or eminent 
domain upon payment of the value thereof. That right will remain 
in the Government. 

Now as to the Brazos River Authority, and its interest in this 
legislation : This authority, with minor exceptions, has complete juris- 
diction over the entire watershed of the Brazos River and its tribu- 
taries, comprising all or parts of 65 Texas counties, and an area some- 
what larger than the State of Pennsylvania. The district operates 
only through the issuance of revenue bonds and if it ever makes any 
profits over and above its indebtedness, that money goes into the 
general fund of the State of Texas. 

We have a corrective amendment here which is acceptable to the 
Federal Power Commission, and it is the amendment that was handed 
to the clerk by the Congressman from Nebraska. 

I will read it, with the permission of the committee : 

Amend H. R. 6112, page 2, line 4, by inserting after the word “procedures” and 
before the word “shall” the following: “And subsection (b) of section 4 requir- 
ing the preparation and filing of the statement of actual legitimate, original 
cost of a project.” 

It would relieve these States and municipal organizations from the 
preparation of a very burdensome and costly document. That is the 
effect of that amendment. There is no objection to it from the Federal 
Power Commission. The State of Texas and the Brazos authority ar 
adversely affected by this legislation, and their situation is some what 
typical. For that reason I will explain what the troubles are in the 
following particulars: 

Possum Sinadon Dam, otherwise known as Morris Sheppard Dam, 
is the initial and most important of some 13 projected flood-contro! 
and conservation structures to be placed in that Brazos watershed as 
provided by a master plan. It is situated about 600 miles upstream 
from the mouth of the river. That isthe principal control and storage 
dam. 

We are fixing to build 3 or 4 structures immediately below it. With 
out the benefit of that controlling storage facility, these other projects 
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cannot be financed becau they are run of the1 ver and have no storage 
ense, itself, will expire in 1988, the 50-year | nse 
Mur bonds have to mature over a pel d ot yO years. So there is 
4) years atter the expiratiol of the proposed bond issue that the 
uthol ty may lose e POSst Ol and ownership of that dam by virtue 
f this re pture, or so-called re apture, provision in the Federal law. 
It is State-owl «| | it does not belong to the Government, 
tthe G vernl ni Caway Int peri lof time 
We vive final ‘ l veal bo cts W hou control dam in jeop- 
rdyv at the expiration of ome 1 ven 33 or 34 vears. That is the 
prineip diftic ltv the Brazos Q ‘hor t\ ha We ire ready, othet 


se, to expend some not tess than SOM how ana it May be up to 
S60 million revenue bon - DUE Tor the presence of the recapture 


(‘loss ly conne ‘ted vi th the option of t] e Government, there are some 


bookkee} ne requirements which are burdensome and they are im 
11 ' ! : > al a -£ a sie 
posed Dy the law to facilitate the exercise of that meht if the Govern- 

ment sees fit to exe eit. We want those provisions repealed. 


The “ec ral Powel ( omMmission al d the other agvely ies of the Gov 


.. ] 
ernment interpose no objection on that amendment. 





Recently the Texas Legislature adopted a very vigorous resolution 
on this question, a d ineluded also the request for legislation that the 
licensing of public agency projects should be eliminated, that State 
agencies should not have to get a Federal Power license unless the 
project tself adversely affects and ally affects navigation. 


That legislation was introduced in the Senate and it drew Opposition 
Prom everal ot the dep: rtments ot the Gover ment. So as a com 
promise measure, this 6112 was prepared with the idea that it would 

ot have any opposition from the atkected wen 1es and departments 

r (ae vernment. 

That is the situation, except the Federal Power Commission is object 

o to the remova i annual charges, i hat seems to be the only 


bjecti n to the bill. We think those am ul charge s should be re 


moved, of course, because one vovernment, the Government of the 
United States. s ould not exact tributes fre hi i. sovereion State and its 
ence a r one of the ( facilities. just to | Cel se for It. 

Other witnesses more competent on that point, certainly, will present 
that part of the case. he quest mn WAS | sk cd a moment ago ab uit 


whether these prin ite ly owned institutions o1 companie should have 
the benefit of similar relief. I might say parenthetically that while 
the bill affects only State and municipal licensees on the theory that 
property already dedicated to public use should not be subject to 
recapture by the Government, for another public use, it is evident 
that private licensees will be subjected to similar difficulties in their 
financing programs. Their problems arising because of absence of 
assured continuity of ownership and preferential right to obtain new 
licenses perhaps merit future study by the Congress. That is all I 
have to say on that point. , , 

While our troubles may be more acute than those of some other 
state agencies Mr. ( hairman, 1 am reminded that ] did not offer 
for the record or ask to offer for the record, copit S of the resolution 
adopted by the Legislature of Texas. It is more or less typical of some 
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ier resolutions. With your permission, I would like to make it a 
part of my statement 
ie CHATRMAN. You mav do so. 


} 
1 + . 
( ihe resolution referred to foiloy 








Whereas, under 1e Federal Powe \ inyw St SS ‘ FENCY 1 
pality proposing ’ ( I ‘ i ‘ st re t whictl 
h roelectri wow ) ‘ l ! 
intention with tl | ! |’ ( 

Whereas tl 1 ovides th ( SS n fine t it the I ( I 
ot tiv un \ i S ! e stry e canno 
ou license | he ( ai d 

Wherea I cr < { gZ erp. \ ie 1 is Ssupre e { 

the Comumiissio! S cil COnCELVE ) tren rv o1 

{ from the se is oO esciu tive risadle i j @ hat SS } 

‘ th t provid el \ ( ed > te or) ! own pr 
eX is Dbyect ft d supery I’ on b he a 1'¢ 
Commission nd upon the expiratio f such ‘ the ¢ rnment has the 
right to take over and thereafter to own said project on payment of Ol 
sideration to be ed by the Co ! ion thout refere! to t en v ie of 
the propert and 

Whereas compliance with such law is subjecting States and municipalitie 
serious delays in their wate Ne! tlon } ’2rams and the existe e of the 
recapture provision is a serious impediinent to the financing of su struct s 
and 

Whereas the water conservation program of he State of Texas es being 
impeded thereby, since several of the water conservation dams in this State 
eannot be financed without the inclusion there f hydroelectric facilities 
Now, therefore r t 

Resolve by the ‘ te of the State c Texas. the House of Re esentati g 
cor ( 

1. Th nti f the C% ess be directe ‘ h ri 3 fy ne 
to 1 Water Consery n pro 1 the seve State | hg 1 State 
WY B 

2. That he Senators nd tepre ntatives from th s te ) l S e re 
quested to support legislation designed end the | ‘ Power A tha 
(1) the Federal Power Commi j have nrisdictic fF « S ‘ 

l at owned dan l \ ! ‘ n ] e ] 

I lo ‘ re eing used reg iriy rl ds or pers S l ! 
commerce, and the construction of the dam would ite Vv lesse the Line 
frequen: r dependability of such interstate transportation d (2) repe 
the provision whereby the Government can take over a own the project at tl 
expiration of such | 

3. That the Te n the ss be requested to conside f I 
ably and to support Cong., Ist sess.) by Senator Butler of Nebrask: 
Ww ch is intended to accomplish such objectives 

4, That a copy of this resolution, properly % uthenticated, be transmitted to 


each of the following officials of the United State 
The President of the United States; the President of the Senate; the Sp 
of the House of Representatives; the majority leader of the Senate; the 
jority leader of the House; the two Senators from Texas; and the sever 
Congressmen from Texas 
Ben RAMSEY, 
President of the Senate, 


REUBEN E. SENTERFITT, 


I hereby certify that Senate Concurrent Resolution No. 52 was adopted by the 


senate on May 12, 1958. 
Loyce M. Bett, 


Necretary of the Nenate 
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I hereby certify that Senate Concurrent Resolution No. 52 was adopted by the 

house on May 20, 1953. 
CLARENCE JONES, 
Chief Clerk of the House. 

Approved May 27, 1953. 

ALLAN SHIVERS, 
Governor. 

Filed in the office of the secretary of state this 28th day of May 1953, at 11 

o'clock and 38 minutes a. m. 
Howarp CARNEY, 
Secretary of State. 
THe STATE OF TEXAS, 
County of Travis: 

I, Roger Tyler, assistant secretary of state of Texas do hereby certify that 
the attached and foregoing sheets 1-3, inclusive, constitute a true and correct 
copy of the original Senate Concurrent Resolution No. 52 as said instrument 
appears of record and on file in the Texas Department of State. 

Given under my hand and the great seal of the State of Texas, this 28th day 
of May 1953. 

[SEAL ] ROGER TYLER, 

Assistant Secretary of State. 
THE STATE OF TEXAS, 
County of Travis 

I, Allan Shivers, Governor of the State of Texas, do hereby certify that Roger 
Tyler, whose name appears to be signed to the above certificate, is, and was at 
the time of signing the same, the assistant secretary of state of Texas therein 
mentioned, and as such was a proper person to make said Certificate, and that 
the same is in due form. 

Given under my hand and the great seal of the State of Texas, this 28th day 
of May 1953. 

[SEAL ] ALLAN SHIVERS, 

Governor of Texas. 

Mr. McCatx. While our troubles may be more acute than those of 
some other State and municipal licensees, they are typical of many 
such licensees, and will need to issue bonds scheduled to mature after 
the license expiration date. 

The Federal Power Commission has prepared a schedule of State 
and municipal projects showing the expiration dates. For the use of 
the committee, I will leave a copy of that. Ihave the single copy. It 
shows the expiration dates. 

The Federal Power Commission has made an affirmative report on 
this bill, so has the Budget and Interior, except for the annual charges. 
The Federal Power Commission and the Budget seem to have some 
objection to that. The Federal Power Commission asked for an 
amendment which is acceptable to the proponents of the bill. That 
would read this way, and it is in the report by the Federal Power Com- 
mission, the closing paragraph: 

Except as herein provided, the provisions of this act shall not be construed 
as repealing or affecting any of the provisions of the Federal Power Act. 

Mr. Chairman, I believe that concludes my statement. I thank 
you very much and apologize for the time consumed. If there are 
no questions, I am through. 

The CHarrMan. Are there any questions ? 

Mr. THornverry. I would like to ask one question, Mr. Chairman. 

Fhe Cuarrman. Mr. Thornberry. 

Mr. THornperry. Of course I am very familiar with the Brazos 
River Authority and its program. In the construction of these other 
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dams to which you have referred, is not the Corps of Engineers 
particularly interested in their construction from the standpoint of 
flood control and storage? And if the authority itself does not have 
the opportunity to finance the construction of these dams by the 
issuance of revenue bonds then the Corps of Engineers will be called 
upon to do that work itself, will it not, this flood-control program ¢ 

Mr. McCaui. Congressman Thornberry, to the extent that the 
Brazos authority does construct 1 of these 13 dams, it relieves the 
United States Government and the taxpayers of this Government of 
that expenditure, because they either have to be built by the authority 
or by the Government, and we can do it on revenue bonds because there 
are some revenues. 

Mr. THornBerryY. I believe that is all, Mr. Chairman. 

The CHarman. Any questions, gentlemen ¢ 

Mr. Younger. 

Mr. Youneer. I have one question: As I understand, the expense 
that the authorities are put to is justified by the fact that it is a service 
rendered by the Federal Power Commission. I mean that is the basis 
of the charge? 

Mr. McCaw. That is correct. 

Mr. Youncrer. We have had a number of cases in here where I have 
asked the question of other commissioners, if they could not make 
charges where they render a service for various organizations. I am 
glad to see that the Federal Power Commission, at least, is getting 
back—or at least plans on getting back—the money they put out for 
services rendered to the various organizations that they serve. 

Mr. McCay, That question I could attempt to answer in extensio. 
There are two other witnesses whose entire testimony will be devoted 
to the question of the amount of those services and the charges, and 
their request for remission of those charges. So if you can postpone 
your questions until they get on, 1 believe you would get a better 
answer. 

Mr. Gatchell is here from Federal Power. 

The Cuatrman. Mr. McCall, is there any difference between S. 2094 
and this bill which we have before us? 

Mr. McCatt. They are identical, Mr. Chairman. 

The CHarrman. I notice in the report of the Federal Power Com- 
mission, with reference to S. 2094, and I assume their recommendation 
would be the same with respect to this bill, it is stated : 

In order to properly limit the scope of this proposed legislation, it is recom- 
mended that the following language be added to S. 2094: Section 5, except as 
herein provided, the provisions of this act shall not be construed as repealing 
or directing any of the provisions of the Federal Power Act. 

Have you given consideration to that recommendation, and are you 
opposed to it or not ? 

Mr. McCauxi. Mr. Chairman, I believe in my testimony a few 
minutes ago I attempted to say that that is acceptable, that recom- 
mendation, and I think the record will show that. It is acceptable, sir. 

The CuHarrmMan. Thank you. 

Are there any other questions ? 

Mr. Roserts. Mr. Chairman ? 

The CuarrmMan. Mr. Roberts. 

86555—53-——-3 
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Mr. Rozerts. This is for information: This Possum Kingdom Dam, 
which is otherwise known as the Morris Sheppard Dam, how is the 
engineering and survey work on that dam done? Was it done by the 
Corps of Engineers or was it done by the authority ¢ 

Mr. McCatu. It was done by the authority. There was a pre- 
liminary survey by the Corps of Engineers, but that was not used. It 
was an authority expense. 

Mr. Roserrs. That preliminary survey, of course, was a cost to the 
United States Government, the one you said was not used, the con- 
struction 4 

Mr. McCaw. I don’t think we have that. The Army did make some 
kind of check there—one moment, piease. 

Mr. Chairman, since the witness has been coached, I think he can 
answer that question. The authority with the State board of water 
engineers employed—that is the State board of engineers—private 
engineering services and the report and surveys and everything were 
made at the expense of the State of Texas. The Army did later check 
those reports, thinking at one time they might be building the dam. 
But it remained the authority’s responsibility. So I don’t think 
there is any Federal money 1n those investigations. 

Mr. Ropers. Is the dam principally feasible, that is, on an eco- 
nomic basis because of the hydropower there that is developed; or 
what phase of that brings in the revenue, the flood control, conserva- 
tion, or the power ¢ 

Mr. McCain. Well, last year—— 

Mr. Roserrs. Or all of it ? 

Mr. McCa.u. It is all of them. 

Mr. Roserts. In other words, it is a multiple-purpose dam ? 

Mr. McCauu. Yes. To answer your question, we took in 150,000 or 
better dollars last year from the sale of water and ubout $250,000 for 
the sale of power. That is approximate. 

Mr. Roperts. Was this Morris Sheppard Dam constructed to pro- 
vide for navigation, toof 1 mean by that is there a lock in connection 
with the dam ¢ 

Mr. McCa.u. No, sir; there is not. It is 400 miles above the place 
where there ever was a boat, I suppose. We argued that out a day or 
two ago. 

Mr. Roperrs. That has been sort of dry up there lately, has it not? 

Mr. McCatu. That is right. 

Mr. Roserrs. Is there any provision in the setup under the State 
authority for demands from municipalities or rural electric facilities? 
Do you have any of that sort of demand made on the authority ¢ 

Mr. McCarx. At this time the only contract the authority has is 
the sale of power to an REA cooperative transmission colipany. It 
is an association. They are taking all of that power, but in turn it 
happens they are selling it all to a utility company for peaking 
purposes, 

Mr. Priest. Will the gentlemn yield ¢ 

Mr. Roperrs. I will be glad to. 

Mr. Prrest. This is just for one question on that subject. Is there 
any provision that grants a cooperative or a municipality preferenc 
the » irchase of power ¢ 
Mr. McCauiu. No, not in our State. We don’t have any legislation 


, 
of that kind. 
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Mr. Priest. And nothing in a contract or anything ‘ 

Mr. McCay. Well, now, as to this particular dam, when we built 
it the Government gave to the authority some Works Progress Ad- 
ministration funds as a relief measure down there, and there is a 
provision in the agreement under which we accepted that grant that 
the Federal Government would always have the right and the power 
to approve our contracts for the sale of power from that project. 
They have that overall reserved power just by contract, not by law. 

Mr. Roserrs. I have one other thing: I did not quite understand, 
but I believe you said that you have a contract with a rural electric 
group, and that they in turn sell the power to a private utility. W hat 
is the situation? Would you elaborate on that a little bit, sir? 

Mr. McCait. Yes, I can. We sold this cooperative corporation 
the entire output for a period of 25 years. That contract will be 
over in 1965 or 1966. ‘The cooperative, realizing that the power de 
veloped at that dam is good principally for peaking purposes—we 
don’t have any regular flow of water there, we have to store it and 
use it when it is most valuable—they made a contract with the utility 
company in that area where they deliver all but a fraction of that 
power to the utility company and in turn buy their power from the 
utility company. So the dam is used for its final purpose of provid- 
ing peaking capacity for a big transmission system, theirs, and the 
utility company. 

Mr. Rozerts. Would the passage of this bill that you are testifying 
for here, so far as you know right now, interfere with ‘that 
arrangement ¢ 

Mr. McCauu. No: we are not interfering with that at all. When 
that contract is over, the district will make another contract. In ref- 
erence to Possum Kingdom power, we are not pledging the revenues 
from Possum Kingdom power in this new financing. We have to 
leave that subject to that old Government contract. 

Mr. Roeerrs. You mentioned two other dams, I believe, that had 
been built on the river or under construction, rather, Whitney and 
Belton. They are, I believe, being constructed by the Corps of 
Engineers? 

Mr. McCatu. That is correct. We are cooperating. They are going 
to let the Brazos Authority buy storage rights at Belton so we can 
administer the water according to State laws, and we are also making 
a contract to coordinate our operations with Whitney. 

Mr. Ropverts. How far are these two dams from the Possum King- 
dom Dam ? 

Mr. McCay. Whitney is about 300 river-miles below Possum King 
dom and about 300 miles above the mouth of the river. 

Mr. Roserts, But they are utilizing sort of an integrated plan 
of conservation all along the river? 

Mr. McCaw, Yes, sir; we are working just as closely with the 
Army as if we had built those dams. ; 

Mr. Roperrs. I believe that is all, Mr. Chairman. 

The CnatrmMan. When you refer to the old contract, you mean 
the one with the Government, do you not? , 

Mr. McCatu. That is right. We cannot disturb that. 

The CuatrMan. How long did you say that would run? 

McCay, The Government’s contract? I think it runs from 
now on out. The President of the United States put in a proviso that 
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any time we sold any power from Possum Kingdom the Government 
had a right to look at the contract and approve it. 

Phe CHarrMan. That goes on for ever and ever ? 

Mr. McCatu. I think that is, approximately the length. 

The CuatrmMan,. So we will have a constant reminder of the WPA as 
long as we live. 

Mr. McCaiu, May I remind you that has nothing to do with the 
licensing, of course. You understand they are not really related, that 
provision and the licensing. We want to get out of the licensing, of 
course. 

Mr. Younoer. They do not run concurrently ? 

Mr. McC ALL, No. sir. 

Mr. Harris. May I inquire, Mr. Chairman ? 

The CHAtrman. Mr. Harris. 

Mr. Harris. Does this apply only when the State or municipal 
authority or organization receives the license for a particular river 
© project? 

Mr. McCaui, I am not certain, Congressman, that I understood 
your question. You mean does what apply ? 

Mr. Harris. The provisions of this act. 

Mr. McCatu. The provisions of this act are applicable only to States 
and municipalities. States and municipalities are defined in the 
Federal Power Act to include all kinds of public agencies. This 
would relieve only those public agencies from the provisions of the 
Power Act, the Federal Power Act, that are mentioned in the bill. 

Mr. Harris. Does this mean a State authority or a municipality 
coming into any stream it wants to in the State and developing 
projects on that stream / 

Mr. McCatx. Not without a Federal Power license, if the license is 
required under the Federal Power Act. This act does not relieve them 
from their obligation of obtaining the license. 

Mr. Harris. That is what I had in mind with the previous question. 

Mr. THornperry. Will the gentleman yield ¢ 

Mr. Harris. Yes. 

Mr. THornberry. I believe what the committee is concerned with 
is that the bill you recommend here does not relieve any State au- 
thority or municipal authority from going to the Federal Power 
Commission and getting a license on any navigable stream when it 
starts to construct a dam, does it ? 

Mr. McCatu. No, sir; it does not. This does not affect the require- 
ment. of the declaration of intent and they must get a license if it is 
found to affect interstate commerce and navigability. 

Mr. Harrts. All it is is when you get the license, to keep it. 

Mr. McCauu. That is correct, and not to pay the charges. 

Mr. Harris. This would not, then, interfere with the orderly con- 
struction or improvement of any Federal projects ? 

Mr. McCat. Not at all. 

Mr. Harris. Power projects of any kind? 

Mr. McCatt. Not at all. And the departments of the Government 
have said that in their reports to your committee. 

Mr. Harris. The reason I was making inquiry is I have been trying 
to wrack my mind as to what it is that our good friend and colleague 
from Texas brings up on the floor of the House about Possum King- 
dom Dam the past several years. 
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Mr. THornBerry. That is in connection with appropriations for 
their own sale of power and the operations along ide by side of public 
power with private power. He touched on it just now. They sell their 
power—and you correct me if I am wrong—they sell their power to 
a cooperative company that transmits power, they in turn sell their 
power to a private utility, because it is peak power, and then by that 
sale receive funds with which they can buy power from a private 
utility to be used by REA coops. What you are referring to, is Mr. 
Poage’s argument, I think, that you can have private utilities and 
public power operate side by side. Is that not right, Mr. MeCall ¢ 

Mr. McCann. I have an idea that that is what he mentions on the 
floor. I am not certain. 

Mr. Harris. Then the Federal Government has no interest, I would 
say, as to putting any funds or money into the construction of any 
power projects on the Brazos River ? 

Mr. McCatu. Except through the WPA, the leaf-raking campaign, 
we got some money from that source at the time. 

Mr. Harris. I mean asa Federal project of the Corps of Engineers. 

Mr. McCay. Not at all. The State of Texas has put its own tax 
money into this thing. It is built by the State of Texas. 

Mr. THornperry. Now, Mr. McCall, what he stated to you, as I 
understood it, was that the Federal Government has spent no money 
along the Brazos River. You just testified that the Whitney Dam 
and the Belton had been constructed by the Corps of Engineers. 

Mr. McCauu. I mean to except those that the Army is building. 
The Government is building some very fine structures on the Brazos, 
but they would not be effected by this legislation. 

Mr. Harris. That is the point I wanted to bring out. There is no 
conflict there at all with the program under the Federal Government 
on the Corps of Engineers, and the authority of the Brazos River 
Authority. 

Mr. McCauzt. None whatever. We are wholly cooperative. We 
are for them a hundred percent. 

Mr. Harris. That is all, thank you. 

Mr. Youncer. Mr. Chairman. 

The Cuamman. Mr. Younger. 

Mr. Youncer. You mentioned here that the authority would be 
relieved of the expense. Are they not also relieved of furnishing the 
reports that are required ? 

Mr. McCauz. That is right, they are. Not the reports, but they 
are relieved of certain accounting procedures. The reports are still 
exacted because we are not repealing those sections of the law, not 
affecting those sections that require reports. 

Mr. Youncer. Let us see if we understand. As far as the Federal 
Power Commission, I understood that they were going to be relieved 
of responsibility that they had heretofore had regarding the opera 
tion. That is, watching it and so forth. If they have to continue 
with all of their work that they had had to do before, except they are 
not going to get paid for it—that is the point I am trying to 
arrive at 

Mr. McCaw. I think I understand your question. 

Mr. Youncer. Are they still required to do all the work that the 
Federal Power Commisison did before, but are now not going to get 
paid for ¢ 
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Mr. McCauu. The oreatest contact that the authority has had with 
the Federal Power Commission is in reference to the preparation of 
the so-called initial cost statement, a very elaborate affair. We are re- 
lieving all parties of any concern about that. T 7 it is a very expensive 
part as far as the authority is concerned and as far as the Federal 
Power Commission is concerned. That duty % out the window for 


everybody. But the annual reports will still be required. The Gov- 
ernment seems to want that information for statistical purposes, for 
historical purposes, Those things are still required, 


Mr. Youncer. Again, you say they are out for everybody. 

Mr. McCat L. Out for these th: it are affected by the | ill: yes. 

Mr. Youncer. They are only out for the public authorities and 
public bodies. 

Mr. McCauu. That is correct. 

Mr. Youncer. They are not out for private bodies, private concerns ? 

Mr. McCaw. No, sir; the bill affects only States and municipalities, 

Mr. Youncer. You said they were out for everybody. You did not 
mean that? 

Mr. McCaw. I mean out for all that are affected by the bill. That is 
correct. Just the States and municipalities. 

Mr. Youncer. And this statement that the licensee is required to 
file is the initial statement at the time they get the license and before 
they build the dam ? 

Mr. McCatu. No, sir: it is after the dam has been constructed. It is 
a statement to show the exact cost of every element of the dam to be 
used as a basis of determining the consideration the Government would 
pay at the end of the 50-year term if it takes the dam. That is the 
purpose of that document. It will not be required. 

Mr. Youncer. Then the basis on which the Federal Government 
would act 50 years from now would not be there? 

Mr. McCatu. It would not need to be there, because it would not 
have the right. 

Mr. Youncer. You are removing the right ? 

Mr. McCauu. That is rignt. 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuatrman. Mr. Roberts. 

Mr. Roperrs. I would like to ask you pene: You are familiar 
with this corrective amendment proposed | Senator Butler. I be- 
lieve in your statement you say the authority is supporting and urging 
the passage of the pending bill as an acceptable compromise and under- 
standing—that is on page 1 of your statement—that the corrective 
amendment ge sed | Fj Senator Butler be adopted so as to relieve 
the necessity for the filing by the State or municipal licensee of the 
statement of original cost now required by section 4 of the act. What 
I would like to know is this: Why does the authority object to the 
filing of thisstatement of original cost ? 

Mr. McCatu. Well, there would be two reasons, I believe: One is 
that there would be no need for it because the Government would no 
longer have the right to take this project at the end of 50 years, and 
that is the reason for which the statement is required at this time. 
Second, because of the tremendous expense to prepare that. The 
Brazos Authority already has expended, sir, in the neighborhood of 
$20,000 trying to get that statement up. I understand one of the other 
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witnesses will testify at this hearing, from South Carolina, that they 
havee xpe nded about $50,000 in getting this material together. It takes 
a tremendous amount of accounting and engineering to meet the 
standards of the formula that the Federal Power Commission would 
have to impose unless we relieve them of this obligation and relieve the 
State authorities of the obligation. 

Mr. Roperts. I am sorry to appear not to be able to understand, but 
what is there about the statement that makes it so expensive to get 
together and file? 

Mr. McCau. Some of the elements in there you have to break down, 
every class of property, and assess its original value. It requires at 
least one nationally recognized firm of certified public accountants, 
these national auditing firms, oa to prepare, I don’t know, and 
years. We have been 10 years getting ours ready. Then Santee 
C ooper project has been at least 10. years. They are still working on it. 
I can’t tell you why it costs so much, but it jus st does that. 

Mr. Gatchell, who is here from the Commission, will tell you per- 
haps why it has to be so elaborate. They are not objecting to it, the 
Federal Power Commission. 

Mr. Roserrs. All right, thank you. 

The CHatrman. Thank you, Mr. McCall. 

The next witness will be Mr. C. Petrus Peterson, president, Na- 
tional Reclamation Association, from the State of Nebraska. 


STATEMENT OF C. PETRUS PETERSON, PRESIDENT, NATIONAL 
RECLAMATION ASSOCIATION, LINCOLN, NEBR. 


Mr. Peterson. Mr. Chairman and members of the committee: I am 
ee that the rules require filing of a statement a substantial time 

advance of the hearing, which I myself did not know about, and 
aaa not have complied with anyway because this came to my atten- 
tion so recently. However, I should like to ask permission to file a 
statement in leu of making rather a lengthy statement verbally, 
that is agreeable, and then limit my statement verbally, substantially. 

May I have permission to file the statement, Mr. Chairman. 

The Carman. Yes, certainly. 

(Mr. Peterson’s prepared statement follows :) 


STATEMENT or C, Perrus PETERSON, PRESIDENT, NATIONAL RECLAMATION 
ASSOCIATION 


My name is C. Petrus Peterson. I live in Lincoln, Nebr. I am president of the 
National Reclamation Association. This is an organization which has member- 
ship in each of the 17 Western States comprising the western half of the 
United States. Its primary interest is in reclamation and water resource de- 
velopment in genera) within that area. 

At the present time there are a good many very important projects throughout 
the West owned by the States or by local political subdivisions of the State 
which are operating under a license obtained from the Federal Power Com- 
mission. Under the provisions of the present law, under which these licenses 
were issued, the Government of the United States may become the owner of these 
projects at the expiration of the license or the end of 50 years. 

This hardly seems like a fair proposition to the members of our association 
which is made up of public-spirited citizens from every State in the West and a 
large segment of which comes from water users’ and farmers’ organizations. As 
a result of this feeling our association, over a period of several years’ time, has 
adopted a resolution urging certain amendments to the Federal Power Act. 
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Following is the resolution which was adopted at the last annual meeting of our 
association which was held in Long Beach, Calif., last November: 


RESOLUTION No. 23 
AMEND FEDERAL POWER ACT WITH RESPECT TO STATE DAMS 


“Whereas under the existing Federal Power Act (41 Stat. 1063) before a 
State or State agency can build a power dam on a navigable stream, it is re- 
quired to obtain a license from the Federal Power Commission in which the 
United States reserves the right to take the dam and powerplant after 50 years 
at their depreciated value: and 

“Whereas such provisions are inequitable to States and their agencies: Now, 
therefore, be it 

Resolved, That reaffirming its resolution No. 13 adopted in 1949, its resolution 
No. 17 adopted in 1950, and its resolution No. 27 adopted in 1951, the National 
Reclamation Association urges the Congress to amend the Federal Power Act as 
follows: 

“1. So that neither a State, State agency, nor any public entity created under 
State law shall be required to file with the Commission a declaration of inten- 
tion to construct a power dam across a navigable stream unless the Department 
of Defense shall have first determined that such dam will materially and ad- 
versely affect the actual navigability of the stream; and 

“2. So that whenever a State or its agency, or any public entity created under 
State law, may be required to file such declaration of intention and an applica- 
tion for a license, such license when issued shall contain no provision for re- 
capture by the United States of such publicly owned project; and so that the 
principle above set forth shall apply to existing licenses.” 

S. 2094 by Senator Butler and H. R. 6112 by Congressman Curtis, both from 
my home State of Nebraska, would amend the Federal Power Act in line with 
the suggestions contained in the above resolution. These bills would exempt 
States and municipalities from the provisions of the Federal Power Act which 
impose certain annual charges when such charges are for the purpose of re 
imbursing the United States for the cost of administration of part I of that 
act or for expropriation to the Government of excessive profits under 10 (d) or 
10 (e).” It would also exempt States and municipalities from the recapture 
provisions of the present law. 

One of the objectionable features of the present law is the fact that it requires 
the operator of a project to keep voluminous and expensive records of the costs 
of the project covering information necessary in the taking over of the project 
by the Federal Government at the expiration of the license at the end of 50 
years. The act requires that a statement embodying detailed information be 
filed. It requires the keeping of records and the filing of extensive reports which 
have no value other than the information in which the Government would be 
interested in having, incidental to the taking over of the project. 

We see no justification in the policy perpetuated under the present law which 
permits the Federal Government to recapture a project at the end of 50 years. 
Likewise, we do not see the necessity or the advantage of requiring such expen- 
sive and voluminous bookkeeping and the filing of such reports as are required 
under the present law. 

One of the serious difficulties experienced by local public agencies as a result 
of the existence of the present Federal law relates to financing their obligations. 
All of these agencies are required from time to time to obtain additional financ- 
ing for extensions, betterments, etc. When they apply to banking institutions for 
financing, they are met with the very evident objection that they are in no 
position to grant any security beyond the remaining unexpired portion of the 
50-year license period. This is so because at that point the Federal Government 
has a right to step in and take over. It is not at all probable that the Federal 
Government will, in any ordinary situation, exercise the reserved option, but 
for purposes of determining the credit of the local organization, it must be 
assumed that the Federal Government would do what it has power to do. This 
results in a disadvantage to the local community without any real advantage to 
the Federal Government. 

For these reasons we strongly urge the approval of S. 2094 (Butler) and 
H. R. 6112 (Curtis) by your committee. 

Our secretary-manager, William E. Welsh, has received several telegrams 
urging support of S. 2094 and H. R. 6112. One of these telegrams was from the 
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secretary of the board of directors of the Merced Irrigation District, Mr. Carl 
T. Christiansen; another from Mr. BE. G. Adats, clerk of the Merced County 
Board of Supervisors; and another from the Honorable Frank Arnold, mayor of 
the city of Merced. The people in this district in California, like many other 
districts throughout the West, are intensely interested in S. 2094 and H. R. 6112 
and strongly urge their support. They have a project which has only 21 more 
years to go under the present license issued by the Federal Power Commission. 
It will then be subject to recapture by the Federal Government. 

Our association also received a letter from C, W. Quinley, executive secretary 
of the Oakdale and South San Joaquin Irrigation Districts, together with copies 
of telegrams sent to five Members of Congress. This district is also extremely 
anxious to see this legislation enacted. 

Mr. Perrrson. My name is C. Petrus Peterson. I appear as repre- 
senting the National Reclamation Association, an association of agen- 
cies, voluntary agencies in the 17 Western States. It is an associa- 
tion for which I serve temporarily as its chairman or president. 

At our last annual meeting at Long Beach, our association adopted 
a resolution which is being carried out in the main by the legislation 
which is pending and proposed. I have copied into my statement the 
form of that resolution. Our association takes this general position 
with reference to this question : 

Currently, there is a good deal of emphasis on the desirability of 
having States and the localities do as much as it is possible for them 
to do in carrying out the program of development of these resources. 
If that is sound, and we think it is, then it is not good public policy 
to place obstacles in the way of the States and the munic ‘ipalities to 
achieve those objectives. The recapture clause presently in the Fed- 
eral Power Act is that kind of an obstacle. It is a very substantial 
obstacle because nearly all of these agencies when they go to work find 
it necessary, from time to time, to enlarge their facilities and arrange 
for additional financing. 

And, if they are to do that with their own revenue bonds, the pur- 
chaser of the securities immediately looks at the period of time in 
which that public agency has authority to continue its function. In 
the State of Nebraska, where I live, we have a number of those public 
agencies who are now confronted with the problem incident to at- 
tempting to finance their further development, where the investor says, 
“Well, you have already had so many years of your life expired, and in 
so many more years the Federal Government has a right to take over, 
and you cannot pledge your credit or your revenues beyond the time of 
your license.” 

Immediately they are stymied in their development. We think 
there is no real reason or good publicy policy for that recapture clause, 
certainly as to these public agencies. I limit myself, Mr. Chairman 
and gentlemen of the committee, to those public agencies because that 
is the limitation in the resolution which I represent. 

By that I do not mean to suggest that there is not a similar problem 
on behalf of the private utilities. I think there is a similar problem 
and that that problem undoubtedly will come to the attention of the 
Congress and will deserve the attention of the Congress in the future. 
But the present legislation is limited, as has been defined and stated, 
and we desire to support wholeheartedly that legislation. If we are 
agrees and I find no opposition in the hearing in the Senate or so 

far here—that that recapture clause should be eliminated, then the 
accounting studies which are designed to furnish the basis on which 
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that recapture is to be exercised manifestly are also needless and serve 
no real purpose. 

Questions have been asked, Why is it so expensive to pre pare that 
statement? The reason that it is so expensive is that the F ederal Power 
Commission makes it so expensive in order to comply with their re- 
quirements. I am not saying whether those requirements are good or 
bad; Lam merely saying that it does cost that much money because they 
have to comply W ith those detailed regulations. 

Now as to the balance of the charges, on which questions have been 
asked, if it is thought of in terms of a source of revenue to the Federal 
Government as distinguished from compensation for service, then you 
have a ae pre blem than the one I think we should be dealing 
with. l think should be said that t he reports which come in are of 
value to the Federal Power Commission and the Federal Government 
rather than to the ut lity or the State agency. I know of nothing that 
they re a by way of service to the State agency or the locality. That 
may be a di sputed question, on which I am not prepared to say; but, 
so far as I have been able to understand it, that is so. 

Under the present law, yes: then there, of course, is a job for the 
Federal Power Commission to do and to continue to do; but, if we 
modify the law as now proposed, then I think substantially all of that 
disappears. We are very anxious, Mr. Chairman and members of the 
committee, our association is very anxious, to use every effort to carry 
out this, what I believe to be a general feeling in the Nation, that to the 
extent that it is possible agencies of government should function at the 
lowest level that is compatible with the public interest, that we ought 
not. to do in a larger unit what can adequately be done by the lower 
units, 

We believe that isso. We also believe that the a budget 
ary requirements of the Federal Government, if they can be relieved 
by this process of using the revenue bonds of the States we the locali- 
ties, that that is in the interest of the Nation. Those revenue bonds 
can be so used in most of these instances if the Federal Government does 
not in 1pose obstacles in the way of their use. 

We are trying to remove those obstacles by this legislation. I have 
been much intereste 2 in listening to the debates in the Senate, and so far 
this morning here, to find the unanimity with which this legislation is 
now ap yproached | yy the amendments which have been offered. Our 
association trusts that we may see speedy enactment of the legislation 
in order that we can carry out this program. With the statement 
which I have filed, I should like, also, Mr. Chairman, to include in the 
record copies of telegrams and letters, the originals of which we filed 
in the Senate committee yesterday. We would like to supply the ree- 
ord here with copies, with your permission / 

The CHarrmman. You may have that privilege. The statement 
which you have left with the committee has been made a part of the 
record. This further request that you have made has been granted. 

Mr. Pererson. You are very generous, and I thank you very much. 
Unless there are questions, I have completed my statement. 

(Data to be submitted by Mr. Peterson when received will be placed 
in the committee files. ) 

The CnarrmMan. Are there any questions, gentlemen / 

Mr. Youncer. Mr. Chairman ? 
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The CHarrman. Mr. Younger. 

Mr. Youncer. You mentioned about the similar situation confront- 
ing the private companies. Would your organization object to siml- 
lar treatment to private companies / 

Mr. Pi rERSON. Of course, I have no rignt, Congressman, to speak 
for the association on an issue which they have not spoken on. My 
judgment would be that there would be ho such objection, but | have 
no right to say that there would not be. 


Mr. Younger. I understand that. That is all, Mr. Chairman. 
The CHatrman. Mr. Roberts. 
Mr. Roserrs. Mr. Peterson. I would like to ask this: Is the mem 


bership of your association made up primarily of authorities affected 
by reclamation projects ( 

Mr. Pererson. There is a good deal of variability among the States 
in our association. In the State of Nebraska it is entirely individual 


memberships, small contributions by individuals of the State who are 
interested. These pul bli acencies that we have tuke out member- 
ship in our State association and pay a somewhat larger contribution. 
But it Is a ve ry de mocratic process. There are some ot the St: ates 1n 
which irrigation districts in the State make up most of the budget of 
the local sat Gihing ddiealantinds They in turn, of course, re present the 
irrigators of the State. I would say that our association is a grass- 


roots organization, if that word has not been overused too much. 

Mr. Roserts. You have more grassroots in there than you do big 
trees: is that right / 

I believe that is all, Mr. Chairman. 

The CHarrmMan. Are there any further questions? If not, v 
you very much, Mr. Peterson, for your attendance and the 
you have given the committee. 

Phe next witness is Ralph O. Canaday. manager, Central Nebraska 
Public Power and Irrigation District, Lincoln, Nebr. 


ve thank 
assistance 


STATEMENT OF R. 0. CANADAY, MANAGER AND CHIEF COUNSEL, 


CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION DIS- 
TRICT, LINCOLN, NEBR. 


Mr. Canapay. Mr. Chairman and gentlemen of the committee, my 
name is Ralph O. Canaday. I am manager and chief counsel of the 
Central Nebraska Public Power and Irrigation District, of Nebraska. 

This district is defined in the law as a public corporation or a politi- 
cal subdivision of the State or, as our supreme court said in one case, 
a governmental subdivision of the State. It is a State agency. Its 
offic ers and cliree ‘tors aree rlecte “ by the people at the generi al electi ions 
and take the same oath of office and put up bonds as any other public 
officer. 

The district itself constructed a large iv? ‘ig ration and h vdroe lectric 
project in Nebraska. It has constructed a dam across the North Platte 
capable of impounding 2 million acre-feet of water. It has con 
structed a diversion dam where it diverts this water from the Platte 
River. The North Platte comes in through Wyoming down across 
Nebraska: the South Platte comes in from Colorado across the south- 
ern part of Nebraska; and the two join to form the Platte River about 
300 miles west of Omaha. 
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We have constructed a diversion dam across the Platte River itself 
below the conjunction of these two rivers, where we pick up the water 
that we release from the dam, and we pick up the natural flow water, 
turn it into a large canal, run it through three power plants and then 
empty it into our irrigation systems. 

We are irrigating this vear about a hundred thousand acres of Jand. 
Last vear we manufactured a little over 300 million kilowatt hours of 
power. 
~ The Platte River itself, along the central portion anyway, in our 
territory is a wide, shallow, sandy river that has never been navigable. 
No part of the Platte has ever been navigable. You could not navi- 
gate it, as I said, to the committee yesterday, with a child’s toy boat. 

Part of the time during the year, generally in the past, and before 
it was regulated by reservoirs, the river was dry for from a few days 
up to several weeks every year. In 1934 it was dry for 6 months. In 
1936 it was dry for about 4 months. Today it is dry along the central 
portion. That is the type of a river it is. 

It is not navigable, and the Federal Power Commission in its in- 
vestigation, I think, had a great deal of trouble in finding any basis 
for saying it affected interstate commerce or navigation at all. But 
of course that finding was necessary before we could take jurisdiction 
of the construction of the dam or issue a license. They did find that 
we helped to keep a little silt out of the Missouri River and that we 
did regulate the flow of the Platte by our reservoir. On that basis 
they made this finding. 

Our project was financed by the Public Works Administration 
through a loan and grant. 

I have filed a statement here, and I just want to summarize that 
statement, to save time, and make the statement, if I may, a part of 
the record. 

The CuairMan. That may be done. 
(Mr. Canaday’s prepared statement follows :) 


STATEMENT OF THE CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION D1gtTRICT 


The following statement in support of H. R. 6112, 88d Congress, is submitted 
on behalf of the Central Nebraska Public Power and Irrigation District of 
Hastings, Nebr., by R. O. Canaday, its manager and chief counsel. 


DESGRIPTION OF DISTRICT 


The Central Nebraska Public Power and Irrigation District (which will be re- 
ferred to hereafter as “district”) is a public corporation and political subdivi- 
sion of the State of Nebraska. Its corporate powers are exercised by a board 
of 12 directors who are elected by the qualified electors of the 4 counties which 
comprise the district, at general State elections. Such directors have been re- 
ferred to by the supreme court of the State as “public agents of the State.” 
(Platte Valley Public Power and Irrigation District vy. Lincoln County (144 
Neb. 584, 14 N. W. 2d 202, 155 A. L. R. 412) ). 

The State of Nebraska issued to this district a permit dated April 27, 1984, 
to appropriate and store 2 million acre feet of water in a reservoir to be built on 
the North Platte River. The State also issues to the district permits to use the 
natural flow of the Platte River and the water to be stored in such reservoir for 
the production of hydroelectric power and irrigation. 

With reference to hydroelectric power the constitution of the State of Nebraska 
provides : 

Article XV, section 7 

“Use of water for power purposes.—The use of the waters of the State for 

power purposes shall be deemed a public use and shall never be alienated, but 











' 
" 








FEDERAL POWER ACT 25 









may be leased or otherwise developed as by law prescribed. (Adopted, 1920.)” 

Pursuant to this section of the constitution and legislation enacted in con- 
formity therewith, this district and the State of Nebraska entered into a lease 
agreement approved April 29, 1936, for a term of 50 years for the use of this 
water for manufacturing electric power. 

Before the district could proceed with the construction of its project it was 
required to obtain a license from the Federal Power Commission. The Federal 
Power Commission issued such a license July 30, 1937, for a term of 50 years. 

Pursuant to the water rights issued by the State, the power lease entered into 
with the State and the license from the Federal Power Commission the district 
constructed a large dam across the North Platte River about 50 miles upstream 
above the confluence of the North and South Platte Rivers, known as Kingsley 
Dam, capable of impounding 2 million acre-feet of water. It also constructed 
a diversion dam across the Platte River just below the confluence of the North 
and South Platte, a 2,000 second-feet supply canal about 70 miles long from this 
diversion dam in a southeasterly direction along which it has constructed three 
hydroelectric power plants with a combined capacity of 54,000 kilowatts. At its 
east end, the supply canal, during the irrigation season, discharges its water into 
an irrigation system also constructed by the district. The irrigation system 
is not covered by the Federal Power Commission license. The Kingsley Dam, 
the hydroelectric power system, and the irrigation system were built as one 
project with funds obtained by loan and grant from the Public Works Admin- 
istration. 

The district also constructed and now owns several hundred miles of 115,000- 
volt transmission lines and some transmission lines of lesser yoltage, which 
lines are interconnected with similar lines of two other large similarly organized 
hydroelectric districts to form a grid system for the distribution of electric 
energy over the greater part of the State. These other hydroelectric districts 
are the Loup River Public Power District of Columbus, Nebr., and the Platte 
Valley Public Power and Irrigation District of North Platte, Nebr. They are 
each licensed under the Federal Power Act and each district supports this bill, 
H. R. 6112. 

This district produces from 250 million kilowatt-hours to 300 million kilowatt- 
hours of electric energy per year and irrigates about 100,000 acres of land. 


REASONS FOR SUPPORTING H. R, 6112 


The Central Nebraska Public Power and Irrigation District urges the passage 
of bill H. R. 6112 because, if enacted into law, it will eliminate from the Federal 
Power Act some of the provisions of that act which are encroachments upon the 
State’s sovereignty and which create burdens upon the people of the State with- 
out any compensating benefits. 

A factual statement showing how the provisions of the Federal Power Act 
which this bill seeks to modify will affect this District will demonstrate the 
unreasonableness and unfairness of these provisions as well as any argument 
that we can present, 

The North Platte River rises in Colorado, flows across Wyoming, enters 
Nebraska near the city of Scottsbluff and flows eastward across Nebraska joining 
the South Platte River near the city of North Platte to form the Platte River 
proper. The South Platte River rises in Colorado and flows easterly across 
Colorado and Nebraska until it joins the North Platte River as above stated. 

The main stem of the Platte River flows eastward from the confluence of 
the North and South Platte Rivers to the Missouri, a distance of more than 
300 miles. It is a broad, shallow, sandy stream. Before its flow was regulated 
by reservoirs, it was generally dry as it passed through central Nebraska from 
a few days to several weeks almost every summer. In 1934 it was dry from 
April until October. In 19386 it was dry for 4 months at Overton, Nebr. The 
Platte is referred to as the stream that is a mile wide and an inch deep. No 
part of it has ever been navigable. 

The only basis that the Federal Power Commission found for demanding 
that this district obtain a license was that the operation of the district’s project 
would create a more uniform flow and would reduce the discharge of sediment 
in the Missouri River. The evidence upon which these findings were made 
shows that the effect upon navigation in the Missouri River will be very slight. 
In fact, within the last 6 weeks the Federal Power Commission has determined 
that the mid-State project which will store and use for power and irrigation 
substantially all of the water remaining in the Platte River will not affect 
interstate commerce and that there was no basis for requiring that it be licensed. 
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The water in the Platte River, under these circumstances, is the public property 
of the State of Nebraska. The Federal Government, before it can use any of 
this water for irrigation, or authorize the building of a powerplant to use this 
water, must obtain a permit to do so from the State. (Reclamation Act; Federal 
Power Act.) 

It would seem utterly ridiculous, therefore, to permit the Federal Govern- 
ment, by means of the recapture provision of the Federal Power Act, to be 
permitted to take over a project from the State or an agency of the State 
and exclude the State without the State’s consent from jurisdiction over its 
own water by this indirect method when it could not have done so directly. 
Under the provisions of the Federal Power Act the Federal Government could 
not store water on the Platte River for power and irrigation or construct power- 
plants without obtaining water rights from the State, but under the recapture 
clause, if the State or an agency thereof stores water for power, or builds power- 
plants, the Federal Government can force the State or its agency to turn the 
reservoir in which the water is stored and the powerplants and facilities 
over to it This is certainly an unfair and unjustifiable encroachment on the 
State’s sovereignty which we believe Congress never intended when it passed 
this act. 

The State of Nebraska has laws requiring the approval of plans for the building 
of reservoirs. It has a department of roads and irrigation to see to it that 
those plans are followed It has laws regulating the use of water in reservoirs 
and streams. It requires adequate maintenance of all works of this kind. It 
regulates the rates which projects such as that of this district may charge. 
The Federal Power Commission does not regulate the rates charged by this 
district In fact, the Federal Power Commission, since the construction of this 
project, has rendered no real service of any kind to the district, its customers, 
or the State of Nebraska that is of any value to them whatsoever. 

In spite of the fact that the district and the people of the State receive no 
benefits from the Commission, the district is required to make numerous reports 
regularly that are expensive and, we believe, of no real benefit to anyone, even 
the Commission, after they are made. The “original, actual, legitimate cost 
report” required of this district cost it $48,000. The district is required to pay 
annual charges each year. It has paid $79,927.84 in such charges during the 
11 years it has been operating, or an average of $7,266 per year 

Pursuant to the provisions of section 7, article XV, of the constitution of 
Nebraska above set forth and legislation enacted in conformity therewith, the 
district entered into a lease with the State for the use of the water for power. 
This lease runs 50 years from May 1, 1936. Under its terms the district pays 
the State an annual rental of $8,634. The State owns the water. It provides 
the service of administering and regulating water appropriations and seeing to 
it that the district gets the water it is entitled to. The district gets something 
for the money it spends. This is not true as to the money it pays as annual 
charges under its Federal Power Commission license. The Federal Power Com- 
mission could render this district no service unless it entered a field already 
adequately covered by the State and attempted to duplicate services being 
rendered by the State. 

The provision of the Federal Power Act which will cause this district and 
similar State agencies the most anxiety and harm in the future is the so-called 
recapture clause. While this district is a hydroelectric power and irrigation 
project, its main purpose is to provide irrigation. Power was made a part of 
its project because of the revenues it would provide to help pay the cost of 
irrigation. The entire project was built as one unit. It was financed as one unit 
by a loan and grant from the Public Works Administration. It has $22,982,000 
in bonds now outstanding which are held by the General Services Administration. 
These bonds are payable to bearer and may be sold at any time. These bonds 
are secured only by a pledge of the joint revenues from both power and irriga- 
tion. There is no mortgage or lien of any kind on the physical property of the 
district. These bonds, under the amortization schedule, will not be paid until the 
year 2001. There will still be due in 1987, when the Federal Power Commission 
license expires and the right of recapture becomes effective, $9,677,000 in out- 
standing bonds. 

Since the power properties of the district only are covered by the license and 
subject to recapture, such recapture would result in severing them and the 
revenues they produce from the irrigation system and its revenues, and would 
leave the irrigation system to pay thereafter not only its own costs but also all 
of the outstanding bonds left unpaid on the joint indebtedness after application 
of the recapture price to these bonds. 
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Attached hereto are computations based on the assumption that the district 
will continue to operate in the future the same as it has in the past, paying its 
indebtedness as it becomes due and accumulating about the same depreciation 
reserve as it has in the past, which computations show what the net investment, or 
recapture price will be and the amount of indebtedness left outstanding to be 
paid by irrigation after applying the recapture price to bonds then outstanding. 

This statement shows that there would be $9,677,000 in outstanding bonds 
at that time. The recapture price to be applied on the bonds would be $3,698,487 
and the bonds outstanding after application of the recapture price would be 
$5,978,518. If this $9,677,000 in bonds were apportioned between power and 
irrigation on the basis of original cost, irrigation should pay about 12 percent 





them, or $1,161,240. The severance of the irrigation and power properties would 
result in unloading on irrigation $4,800,000 of the power portion of this debt 
in addition to its share 

The net result to the district of a taking over of its power properties by the 


Federal Government under the recapture provisions of the Federal Power Act 





would be that the district would have an irrigation system on its hands which 
is not self-supporting onto which has been loaded a large bonded indebtedness 
which it was not contemplated it would have to pay rhe district would be 


bankrupt and its irrigation a wreck, and the Federal Government would own a 
power system worth several times what it paid for it 
Occasion may arise which will require the district to refinance its indebtedness 


or borrow more money If this oceasion arises, it will probably be at a time 
when the life of the new bonds would extend beyond the recapture date in the 
license. The bankers loaning the money will look to revenue from the power 
properties to repay the loan No banker would make such a loan knowing that, 
under the “net investment” formula by hich the recapture price is arrived at, 


the power properties can be taken away from the district before the loan is due 
at a price much less than the properties are wort! 

In view of the foregoing we submit that the provisions of the Federal Power 
Act which H. R. 6112 would make inoperative as to States and municipalities 
impose a burden upon the States and their agencies and are encroachments upon 
the States’s sovereignty without providing any corresponding benefit to anyone 
and that H. R. 6112 should be enacted into law to eliminate the injustices 
resulting from such provisions, 


Tabulation showing net investment to be paid for electric properties upon 
recapture at termination of license 
will be required to pay 


, and balance of outstanding bonds irrigation 


Original cost, power property under license Jan. 1, 1953 $39, 248, 379 
Original cost, irrigation property not licensed Jan. 1, 1953 5, 341, 475 
Cost of other physical property not licensed i 107, 146 

Total original cost of plant as of Jan. 1, 1953 14, 697, O00 
Accumulated depreciation reserve, Jan. 1, 1953 3, 131, 522 


Accumulated depreciation reserve, Dec. 31, 1987, calculated at 1.12 
percent net accumulation per year (actual reserve minus retire 
ments over 35-year period) 15, 385, 3870 


Total accumulated reserve to be deducted from original 
investment ‘ 18, 516, 892 

Portion of the grant received from Public Works Administration 

charged by Federal Power Commission to power properties to be 

deducted by Federal Power Commission as “donation from 
others’’- b : 17, 033, 000 


Total possible deductions in determining net investment 35, 549, 892 
Original cost ‘ 39, 248, 379 
Deductions 35, 549, 892 


Recapture price - 
Original indebtedness of district evidenced by bonds secured by joint 
revenues from power and irrigation sue £8 LOG, Ove 
Outstanding indebtedness at present : 2? 982. O00 


3, 698, 487 
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Bonds that will be outstanding in 1987 (recapture date)_--...-.__. 9, 677, 006 
Deduct recapture price___- shia hiabasn > aibeticedeada ible ai ida a: 1 ie 


Balance outstanding after applying proceeds derived from 
recapture and which irrigation will have to pay___------. 5, 978,513 

Mr. Canapay. I do not want to dwell very long on this recapture 
clause because that matter has been pretty well ‘covered by former 
speakers, and there does not seem to be much of a controversy over it. 
I might suggest this: 

In the first place, in a river like the Platte, which is wholly un- 
navigable, and the Federal Power Commission, the Federal Govern- 
ment, in the Federal Power Act, provides that the Federal Govern- 
ment must comply with the State laws with regard to water rights, 
water appropriations, and so forth, if they should come in and build 
the project. The Reclamation Act, and we have a lot of reclamation 
projects along the Platte River, requires the Federal Government, 
before it should build a project, to obtain water rights and-to comply 
with the State water laws. 

In other words, the Federal Government could not come into the 
State of Nebraska and build our project without the consent of the 
State of Nebraska, without getting a license and getting its appro- 
priations from the State of Nebraska. Either the Federal Reclama- 
tion Act or under the Federal Power Act, if they could not come in 
in the first instance, and we do not believe they should be permitted 
to sneak in at the back door, when a license expires and take over the 
project contrary to the consent of the people of the State, if they cannot 
come in originally, we don’t think they should be permitted to do by 
indirection what the y cannot do by direction. 

In the second place, this recapture clause applies only to the electric 
facilities of our project. We built our project for the purpose of 
irrigating this land. The farmers, our people out there for 30 years, 
have been tr ying to promote this irrigation and finally seocanplished 
their purpose. But we had to have power to help pay the bill. That 
is our interest in the power end of the project. 

In determining the original cost—by the way, our original cost 
statement cost us $48,000—the Federal Power Commission made a 
finding that the original cost of our power project is a little over $39 
million. The ori ginal cost of our irrigation is $5,341,000. 

In the Federal Power Act, when, at the end of a license, they deter- 
mine how much they are going to pay us back if they recapture the 
project, they deduct all of the accumulated depreciation reserves, and 
they deduct all of the gifts or donations by States, municipalities, and 
others, and the Federal Power Commission interprets the donation 
or the grant money that we got under the Public Works Administra- 
tion Act as a donation from others. 

These two items alone, if deducted from the original cost, would 
amount to about $35 million. We have as of today about $23 million 
in bonds outstanding. As of 1987 when this recapture would occur, 
we would have $9,677,000 outstanding, if we proceeded and accumu- 
lated the same amount of depreciation each year that we are 
accumulating now. 

In other words, we would have more bonds outstanding that would 
be thrown on the irrigation, that is all we would have left to carry 
them, than the irrigation cost originally, and yet we built the power. 
plant for the purpose of helping to carry the irrigation. 
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That is just an illustration of the effect that this recapture clause 
would have on a project like ours. 

Of course, I think the representative of the Federal Power Com- 
mission may tell you that the act contains a provision that they pay 
severance damages. I am a lawyer, and I spent a lot of time on con- 
demnation, eminent domain, and so forth, and severance damages, 
and I just doubt very seriously if the severance damage clause would 
apply to the severance of our irrigation from the power because we 
still have our irrigation project capable of irrigating as much land, 
producing as much revenue, if the project itself is not damaged. 

The only thing we are cut off from is some revenue from our power- 
plants which we knew we were going to lose under this clause, knew 
it would be lost, if the powerplants are ever recaptured, when we 
issued our bonds. I doubt very much if that is what you would call 
or if the courts would call that, severance damages. 

Of course what has been said about fiancing, I think is all true. 
This recapture clause does affect financing. I want to talk about this 
annual charge business. 

The Cuarrman. Mr. Canaday, may I interrupt a moment? You 
are making as a part of your remarks, are you not, this prepared 
statement ¢ 

Mr. Canapay. Yes. 

The CHatrmMan. That has already been made a part of the record 
in full. 

Mr. Canapay. I am trying to just summarize, briefly, that state 
ment. 

The Cuamman. My experience has often been over a good many 
years in this committee, that when a witness tries to summarize his 
statement it usually takes longer than if he read the statement itself. 

Mr. Canapay. Probably that is true. I rather thought that was 
true of my statement yesterday. But I find that the Federal Power 
Commission collected license fees in 1952 of $1,056,000. Out of that 
$1,056,000 the municipalities, the States and municipalities, licensees, 
paid $107,000 or about 10 percent. 

That is the portion that is affected. My district and the other dis 
tricts in Nebraska paid about $15,000 of that $107,000. If we got 
anything for that, if we got any service out of the Federal Powe 
Commission, if it was any value to us, any of the things they have 
done would be of any value to us, we would have no objection to mak 
ing that payment. But I want to refer you to the Federal Power 
Act itself, section 4. I won't read it because it covers 2 or 3 pages. 
That is the duties of the Federal Power Commission. You cannot 
find a single thing in there that since the project has been built that 
they do that has been of any value to us, any value to the people of 
Nebraska who are interested in this project. 

You go through their annual report they made last year—I have 
only had a chance to glance through it very shortly—and there is 
nothing in that report that shows that they ever did anything of any 
benefit to the people of the State of Nebraska. 

It is fine to have a Federal agency that is trying to be self-sup 
porting, but. we do not feel that it is the obligation of the people of the 
State of Nebraska or our district to make it self- “supporting when its 
duties and services rendered are all for somebody else’s benefit. 1 
want to shorten this thing up, but the representative of the Federal 
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Power Commission pointed out they did render us a very fine duty, 
a very fine service, in the beginning of the project. 

The facts of the case are this: Under the Federal Power Act we 
can condemn land in the Federal court. We thought it would be 
better to 7o into the Federal court, instead of State court, to get 
uway from prejudices. When we got into the Federal courts, the 
landowners protested the right of the district to bring the action in 
the Federal court, because they said the Federal license is void. Your 
license does not ailect interstate commerce or nay jgation. It is based 


upon a premise that is 1 true. When they started that contest, we 

une down and asked the Federal Power Commission to help us carry 
on the battle to defend their license. We spent 2 days arguing with 
them, and they asked us to go back and dismiss the action in the 
Federal court and take them into the State court. 

Ir nally \ he we saw we were not getting any place, we said to them, 
“Gentlemen, we have a Federal power license. The only advantage to 
us of that ieee is our fight to condemn in Federal court. We are 
FoiIng ithead with th cases, Ve » will go out and defend your license 


the best we possi bly can, but we want you to know that if we get 
beat, we don’t care.” That is the service and the only service that the 
| 


representative of the Power Commission could point out vesterday 
that he ever rendered to vow project. 
If they have re ndered other Ss, we don’t know W hat they are, We are 
paying for something that helps make a bureau self-supporting that 
vs ) 
renders services which are not of any value to us. We would not 
object if we got something for it. The State of Nebraska maintains a 


department of roads and irrigation that supervises the construction 
of a project, the operation of the project, the handling of the water, 
our water rights and all of that, taken care of by the State. 

The Federal Power Commission does not do it. They do send in- 
spectors out once or twice a year to spend a di: ay or two looking over 
the project, and I understand sometimes they bring their fishing 
tackle along. But that is the only thing that they do. It is of no 
value to us 

Th: ank you very much. I will be glad to answer any questions. 

The CHarrMan. Are there any questions, gentlemen ? 

Mr. Younger. 

Mr. YounGer. Do you have a Government loan now ¢ 

Mr. Canapay. We have about $23 million still owed the Govern- 
ment. We are paying it as fast or faster than they call for. 

Mr. Youncer. You state you do not want the Federal Government 
to come in the back door when they were denied the front door ? 

Mr. Canapay. That is right. 

Mr. Youncer. Was the Federal Government an unwelcome guest 
when you got the grant and made the loan ? 

Mr. Canapay. Not a bit, sir. We were glad to have them. 

Mr. Youncer. When did they become an unwelcome guest ? 

Mr. Canapay. They will become an unwelcome guest when they 
come out to Nebraska and try to set aside and take jurisdiction of our 
streams, which are purely local matters, without our consent. 

Mr. Younarr. Do you think there is a difference between, for in- 
stance, the Texas situation, where they have their own money and 
put in their own money and carried their own load as against your 
situation where you have de spe ne led sole ly upon Federal] funds? 
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Mr. Canapay. The Federal Government has been our banker. Our 
relationship to him as far as our loans are concerned is the same as it 
is to any other banker. We will pay back our loan and are paying it 
back even more r: ipidly than the loan calls for. 

Mr. Youncer. You don’t think there is any difference, then, be 
tween your situation and the Texas situation ¥ 

Mr. Canapay. I don’t think— 

Mr. Younger, That is, as to the relief granted by this bill 4 

Mr. Canapay. No: I think we are both in Pes ye ot thi it relief and 
are entitled to the relief, and I think what ia pplies to the Texas 
situation. They will have to obtain their water Takis and so forth 
in ‘Texas, and operate under ‘Texas law as well as they do under 
Nebraska law, if they come in with this kind of a project. Where 
interstate commerce is not involved, I think the Federal Power Com 
mission and the Federal Government have a perfect right to see to it 
that interstate commerce is protected. When they have performed 
that function, they have performed all the functions they are dele- 
gated under the Constitution, so far as handling the waters of a stream 
are concerned, 

Mr. YounGer. Does the State of Nebraska have a utility commis 
sion ¢ , 

Mr. Canapay. We have the department of roads and irrigation 
which is given charge under the law of handling all of our irrigation 
and power projects in the State. 

Mr. Youncer. Do they set the rates? 

fr. CanapDay. No; the Legislature of Nebraska delegated to us 
the right to set reasonable rates that will liquidate our project. 

Mr. Youncer. In other words, you have no supervision in your 
State as toa utility company in setting the rates. 

Mr. CANADAY. We have a rate commission but it does not apply to 
public x owned projects. It would be one agency trying to regulate 
another. We are an agence vy of the State of Nebr: aska, regulated by 
the people. We are operating this thing for the people's benefit. 
That is the reason that the legislature has not seen fit to delegate 
somebody else tho job of riding herd on us. 

Mr. Youncer. That is all. 

The Cuatrman. Any further questions? 

Mr. Hesevton. I noted from a hasty reading of the reports by the 
Federal Power Commission and the Bureau of the Budget, that both 
of those departments object to the portions of the bill that would 
exempt from administrative annual charges imposed under section 
10 (e). I understand from my chairman that the witnesses who 
testified have agreed to that modification of the bill. 

Mr. Canapay. No. Nobody has agreed to modify. 

Mr. Hesevron. I misunderstood, then. You still insist that that 
portion of the bill should be continued ¢ 

Mr. Canapay. Yes, sir; very much so. 

The Cuarrman. The part I said they had agreed to was that amend 
ment which was suggested by the Federal Power to read : 

Sec. 5. Except as herein provided the provisions of this Act shall not be con- 
strued as repealing or affecting any of the provisions of the Federal Power Act. 
As I understand, there is no objection. 

Mr. Canapay. No objection to that at all. 
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Mr. Hesevron. But as I read this, both the Federal Power Com- 
mission and the Bureau of the Budget insist that all licensees should 
pay, in the words of section 10 (e)— 
reasonable annual charges in an amount to be fixed by the Commission for the 
purpose of reimbursing the United States for the costs of administration of part 
1 of this act. 

Mr. Canapay. That is right. 

Mr. Heseiron. To that extent as I understand those reports, they 
do disagree with the full terms of the bill and do recommend through 
this language the retention by the Federal Power Commission to make 
these reasonable annual charges. 

Mr. Canapay. My answer to that is that they say they need these 
to make that part of the act self-supporting. If you will read the 
duties they perform in that part of the act and the re ports, you will 
see that they render us no service. If this was a service charge they 
were charging against us for something that we got something « out of, 
that would be a different proposition. But you read the duties of the 
act, they are making investigations and surveys, for Federal projects, 
and making reports on—well, they control the rates of the private 
utilities. They don’t have anything to do with ours. They do a lot 
of work that is very valuable work. I have had some contact with the 
Federal Power Commission and they are a very efficient organization 
and they are composed of fine genetlemen and they are cooperative 
gentlemen and very capable. 

But I have no criticism of any of the Federal Power Commission. 
But I do still say that we in Nebraska, our State agency, should not 
be taxed to maintain a Federal bureau down here unless we get some- 
thing out of it, and we are not getting anything. 

Mr. Herserron. All that may be true. I am simply trying to bring 
out so there will be no question about it the fact that the Federal 
Power Commission and the Bureau of the Budget, which presumably 
represents the administration’s point of view, says that this particular 
section 5 that they propose should be in there. That would mean that 
there would be this annual charge and they further go on to say, in 
justification of it: 

To exempt States and municipalities from all annual charges of such admin- 
istration would be a clear discrimination in favor of State and municipal 
licensees over nongovernmental licensees. It is not in harmony with the 
objection of making administration of the license provisions of the Federal 
Power Act self-sustaining. 

I understand you disagree with them. But I simply wanted that 
clear in the record. 

Mr. Canapay. We don’t object to being self-sustaining, but we do 
not want it at our expense unless we get something back for it. They 
do render service to private power companies. They control their 
rates and so forth. They don’t have anything to do with us. 

The Cuarrman. Mr. Pelly? 

Mr. Preity. Before you sit down, is this the project that was quite 
controversial a good number of years ago, where the engineers first 
reported against its feasibility and finally another firm of engineers 
recommended in favor of it? Is that the one? 

Mr. Canapay. The reclamation bureau investigated this project in 
1923, and while it is not built exactly according to their recommenda- 
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tions at that time, their studies are the basic study that we used in 
developing this project. 

Mr. Pretty. Do you have a basin to catch the silt in the river? 

Mr. Canapay. No. 

Mr. Peiry. Then I think it must be another one I am thinking 
about. 

Mr. Canapay- And so far as we are concerned, we are operating 
and paying our debts and doing a good job of it, and we deserve help. 

Mr. Peixy. That is all, Mr. Chairman. 

The Cuatrman. We thank you, Mr. Canaday, for your appearance 
and the testimony you have given us. 

Mr. Canapay. I am very pleased to have been able to. It is a 
privilege. 

The Cuamrman. The next witness is W. D. Simpson. 

Mr. Simpson, will you give your full name and organiaZtional 
affiliation? I understand you are from South Carolina. 


STATEMENT OF W. D. SIMPSON, ATTORNEY, PUBLIC SERVICE 
AUTHORITY, COLUMBIA S. C. 


Mr. Stmpson. Yes, Mr. Chairman and gentlemen. I am W. D. 
Simpson, legal counsel for the South Carolina Public Service 
Authority. 

Mr. Chairman, I propose to take only about 2 or 3 minutes of the 
committee’s time. First I would like to include in the record a state- 
ment of our general manager, Mr. R. M. Jefferies, who was head of the 
Santee-Cooper project for about 15 years. This written statement sets 
forth our full position on the pending bill. 

(The prepared statement referred to follows :) 


STATEMENT oF R. M. JEFFERIES, GENERAL MANAGER, SOUTH CAROLINA PUBLIC 
SERVICE AUTHORITY 


R. M. Jefferies, general manager of the South Carolina Public Service Author- 
ity, appears for the purpose of endorsing H. R. 6112, a bill to facilitate the devel- 
opment and construction of water conservation by States and municipalities, 
hereinafter referred to as S. 2094 because of its companion bill being introduced 
in the Senate and given that number. This bill has three purposes: 

1. To free water power projects owned by States or municipalities and licensed 
by the Federal Power Commission from the payment of annual charges to the 
Commission and from requirements as to surplus earnings. 

2. To excuse States and municipalities owning such projects from making cer- 
tain bulky financial and accounting reports to the Commission. 

3. To free States and municipalities owning such projects from the possibility 
that these projects may be seized or taken over by the United States at the end 
of the license term. 

The South Carolina Public Service Authority was established as an agency and 
part of the State government by the South Carolina Legislature at its 1934 session 
(1952 S. C. Code, title 59, secs. 1 to 14 inclusive) for the general purposes as stated 
in title 59, sec. 3, of the 1952 code as follows: 

“The public service authority shall have power to develop the Cooper River, the 
Santee River, and the Congaree River in this State, as instrumentalities of intra- 
state, interstate, and foreign commerce and navigation; to produce, distribute, 
and sell electric power; to reclaim and drain swampy and flooded lands; and to 
reforest the watersheds of rivers in this State; and shall also have all powers 
which may be necessary or convenient for the exercise of such powers * * *.”’ 

On April 1, 1939, the authority became the assignee of license No. 199 from the 
Federal Power Commission. The authority acquired this license from a privately 
owned corporation which had held the license for 15 years but had not built the 
project. The authority proceeded with immediate construction and commenced 
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operation of the pre je et in 1942 The licensed project was financed by loan and 
grant through the Public Works Administration. The project has now been in 
full operation for about 13 years and is still the largest hydroelectric project in 
the State of South Carolina and ranks 14th in size in the United States. The 





total investment in the licensed project is approximately $65 million, the installed 
capacity is 134,500 | Watts and in one of the best water years the project gen- 
erated more than 800 n on kilowatt-hours of electricity The project reservoirs 
and works extend on and across 9 counties and connect the Santee and Cooper 
Rivers, providing a navigable channel with a minimum depth of 10 feet from a 


point near Charleston, the chief port of South Carolina, to the confluence of the 
Congaree and Wateree Rivers some 50 miles below Columbia, the capital of the 
State. The project provides a navigable waterway for approximately 115 miles 
and includes a 75-foot single lift lock, one of the highest in the world. There is 
substantial navigation on the authority’s waterways, and the authority has spent 
$3,383,651.35 on navigation facilities which have no value for the purpose of 
production of electric power An additional $6 million has been expended on 
facilities which are principally serviceable for navigation purposes. 

As a part of the licensed project, the authority has a transmission system 
over Which it supplies power to electric cooperatives, municipalities, industrics, 
and its retail customers in three counties. In addition to the licensed project, the 
South Carolina Public Service Authority is building a steam plant of approxi- 
mately 100,000 kilowatt capacity and, in conjunction with rural electric ¢o 
operatives, a transmission system over 1,100 miles in length extending to 27 
counties 

The authority pays approximately $18,000 per year to the Federal Power Com 
mission in annual charges. In addition, the authority is required to keep its 
accounts in the forms prescribed by the Commission and to render frequent, 
bulky, and highly detailed reports to the Commission. For the preparation of 
one of these reports, the authority found it necessary to employ a nationally 
known firm of accountants rhe total cost of this report, known as Form 45, 
was in excess of $50,000. Other reports (fF PC Form 1, FPC Form 12, FPC Form 
12-BK, FPC Form 12-F, FPC Form 4-A, and Forms 3 and 13) are submitted an- 
nually, semiannually or monthly and constitute recurring costs. The Commis 
sion’s system of accounts is naturally arranged so as to cover a wide variety 
of projects operating under highly diverse conditions. This means that the 
Comnmission’s system of accounts is seldom the system most suitable for any 
one power project. In our case, the Commission’s system provides expensive 
and unneeded detail in numerous records which have little or no use to us and 
fails to provide the best classification in accounts which are of vital importance 
to us 

In addition to these periodic reports, the authority and its predecessor licensee 
have been required to prepare and file with the Commission approximately 150 
maps, charts, and exhibits. At the present time, we are submitting 60 additional 
large land maps which will show the project property. These maps require the 
services of numerous crews of surveyors, draftsmen, and engineers. Their cost 
is not included in the figures above given. The preparation of these exhibits, re 
ports, and statistics consumes the time of our employees and slows down the 








building and operation of our project. 

Section 14 of the Federal Power Act provides that upon the expiration of any 
license from the Federal Power Commission, the United States shall have the 
right to take over and thereafter to maintain and operate any licensed project. 
This provision is a tremendous burden on State and municipal projects even 
though it may never be exercised. The estimated life of a water power project 
is usually more than a hundred years, and the maximum period of a license is 
only 50 years. Even the remote possibility that a project may be taken over by 
the United States at the end of the license term causes uncertainty in financing, 
operation, depreciation rates, future planning, etc. In a period of 50 years, the 
authority will have paid the Commission a little less than $1 million in annual 
charges. For the same period, accounting and other expenses required in the 
preparation of reports and accounts will have amounted to a very substantial 
figure. We are not aware that the Commission renders us service commensurate 
with this expenditure. The authority constructed and now maintains and op- 
erates its navigation facilities entirely without cost to the public. Like most 
publicly owned projects, it supplies electric service at the lowest possible cost 
and without profit. For such projects every added expense is a burden which 
in the last analysis is passed on to the public through the rates paid by the public 
for electric service. We do not believe that the public should be required to pay 
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an estimated total of about $1 million over the period of the license with no more 
tangible return than the compilation of statistical data by the Federal Power 
Commission. 

The fundamental purpose of the Commission’s system of accounts, original 
cost statements and annual reports is to determine the rate base, fair rate of 
return and surplus earnings of privately owned public utilities operated for 
profit. This highly complex system of accounts and reports is only justified in 
protecting the public from exorbitant rates and charges by utilities operating at 
a profit. In the case of States and municipalities service is attempted to be 
furnished at cost, and in the case where they may be a small profit, such profit 
becomes a part of the public funds of State and municipal governments. The 
Commission seldom or never exercises jurisdiction over the rates and charges 
of State and municipal governments 

Section 10 (d) of the Federal Power Act provides that after 20 years of 
operation licensees shall establish amortization reserves from funds earned it 
excess of a reasonable rate of return upon the net investment which reserves, in 
the discretion of the Commission, may be held until the termination of the 
license or applied to the reduction of the net investment. Section 14 of the 
Federal Power Act provides that if the United States takes over a project at 
the termination of the license period, the licensee shall be paid the net invest 
ment if such net investment is not in excess of the actual reasonable cost. 
Section 4+ of the pending bill, S. 2094, provides that States and municipalities 
shall not be liable for expropriation to the United States of surplus earnings 
under section 10 (d). The present provision of the Federal Power Act would 
allow an agency of the Federal Government to first determine the “reasonable 
rate of return” on property owned and operated by States and their subdivisions 
and second to expropriate the earnings of these local governments for the benefit 
of the Federal Government As an illustration, some municipal projects from 
their earnings pay large sums for the support of local governments If the 





Federal Power Commission considered such earnings unreasonable, as the law 
now stands, the Commission could require in effect an application of 


surplus 


municipal earnings to the payment of sums necessary for the United Sta 





pay for recapture of the licensed project at the end of the license pr d his 
is contrary to all principles of local self-government and is a matter in whicl 
regulation by States and their subdivisions should preclude and make Federal 
reculation unnecessary The pending bill will relieve this inequity 

In our opinion, S. 1522 would be preferable to S. 2094 as the prior ould 





exempt State and municipal proj from the jurisdiction of the Federal Power 
Commission while the present bill will allow the Commission to retain some 
jurisdiction but will considerably lessen the burden of Federal regulat 


ion on 
State and municipal projects. However, if S. 1522 cannot be passed at tl ses- 
sion, we earnestly request your favorable consideration of S. 2094 

Local self-government has been one of the primary principles of American 
publie life from colonial days to the present time. One of the primary purposes 
of the Articles of Confederation and the Federal Constitution was to guarantee 
and preserve local self-government. Even under the British Government, navi 
gable waters and the soils under them received special attention in order that 
the rights of the Crown and the people should be protected In Martin et al 
v. Waddell (16 Pet. 410, 41 L. Ed. 997), Chief Justice Taney delivered the 
opinion of the Supreme Court of the United States saying: 

“For when the revolution took place the people of each state became them 
selves sovereign; and in that character hold the absolute right to all their 
navigable waters and the soils under them for their own common use, subject 
only to the rights since surrendered by the Constitution to the general 
ernment.” 


£oV 

Both American national political parties have always professed the very 
greatest interest in the protection of the rights of State and local governments 
The most important result of the present bill will be to protect these rights. 
The people of the United States should be allowed to handle State and municipa 
matters within their own boundaries without the necessity of Federal regulation 
or, as under the present bill, with as little Federal reguiation as possible. The 
present bill does not deprive the United States of the right of taking temporary 
pos ession of the project in periods of national emergency nor does it deprive 
the United States of the right of condemnation, but it does attempt to restore 
to the local governments some measure of control over their own natural 
resources 
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The annual charges provided by the Federal Power Act are in effect a tax 
on the governmental activities of States and municipalities. Such a tax is not 
in accord with the principles of protection of local self-government and local 
development of natural resources. The passage of S. 2094 will be an important 
step in preserving local self-government. 

Prior to the Constitution of 1787, laws governing navigable waters were such 
as the States, Colonies and the Crown adopted. The States retained, at the 
time of ratification of the United States Constitution, full control of navigable 
waters except such as were vested in the Federal Government by the “commerce 
clause.’ Even under the “commerce clause” the States retained full control 
until the Congress assumed jurisdiction for the Federal Government by the 
passage of appropriate legislation. This type of legislation reached its climax 
in the Federal Power Act from some of the burdensome provisions of which the 
pending legislation will give States and municipalities partial relief. 

After the ratification of the United States Constitution by South Carolina, 
this State and many others continued to exercise full control of their navigable 
waters. The first half of the nineteenth century and the last 2 decades of the 
eighteenth century constituted an era over the entire country of the building 
of canals, waterways and locks. It was during this period that the Old Santee 
Canal was built connecting the Santee and Cooper Rivers for transportation by 
water, and the present Santee-Cooper project is constructed at practically the 
same location as the old canal. Even today South Carolina retains in her 
Constitution provisions guaranteeing the freedom of navigable streams from 
obstructions and tolls. Article 1, section 28, of the South Carolina Constitution 
reads as follows: 

“All navigable waters shall forever remain public highways free to the citi- 
zens of the State and the United States without tax, impost or toll imposed; 
*_s * 

It is entirely logical and reasonable historically, economically and politically 
to give the words “States rights” a real meaning as the United States Constitu- 
tion of 1787 intended. A step in that direction will be for the United States to 
refrain from exercising as against States and municipalities jurisdiction over 
navigable inland waterways until national defense or the public interest re- 
quires such interference. By the passage of this legislation, the Federal Govern- 
ment will be restoring to the States that which they have owned all the time. 

Mr. Simpson. Our project is known as the Santee-Cooper project. 
It isa part of the State of South Carolina. It is located on the Santee- 
— r rivers in the lower part of the State. We are in favor of this 
bill, 6112, for three principal reasons: In the first place, this bill will 
tend to relieve the States and municipalities from the annual charges 
payable to the Federal Power Commission. I have in my hand a bill 
of the Federal Power Commission rendered to our project for the year 
1949 in the sum of $22,500. I have another bill for the last year in the 
sum of $16,400. At that rate, within the period of 50 years, we will 
have paid the Commission approximately $900,000. We are not aware 
that the Commission has rendered us services commensurate with that 
expenditure. We think they are fine men on the Commission. We 
think they have very able lawyers. We think they are represented 
here today by one of the top in each group. 

Along about 1934 the Commission came down to South Carolina 
and assisted us in some litigation. We appreciated that assistance. 
We thanked them for it then and we thank them for it again today. 
But that was 3 years before we had any license from the F ederal Power 
Commission. 

If we had known that a bill in the sum of $900,000 was going to come 
along later we might not have been so enthusiastic about those services. 

The second part of this bill that we are specifically interested in are 
the provisions of 6112 which relieve States and municipalities from 
some of their accounting burdens. We had just one pe known as 
Federal Power Commission form 45. That report cost us $50,000 to file 
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with the Commission. We would a lot rather use that $50,000 in im 
proving the facilities of our project down there. That is just one 
report. We file quite a number of them, some of them monthly, some 
semi-annually, and a good many annually. 

We would like to devote the time of our personnel and the expense 
that goes into those matters in furnishing power at a lower cost, and 
in providing navigation for the people of ‘the State of South Carolina. 

In the last place, we think the most important provision of the bill 
is the provision which will do away with the recapture clause. We do 
not see any reason why the property of the State of South Carolina 
should be subject to being seized and taken over by the Federal Gov 
ernment at the end of the license term. Our license was issued in 1926. 
It was assigned to us in 1939, and it has only twenty-odd years to run 
At the end of that 20 years, the United States will have the right to 
take over the project at a price determined by the very peculiar for 
mula in the Federal Power Act. We think that that property should 
be preserved for the State of South Carolina and for its people. We 
believe the bill, 6112, isa step in preserving local and State government 
for the States, and we believe that the Congress of the United States 
in favor of preserving local self-government for the State. In con 
clusion, I want to re-emphasize the fact that we are for this bill. We 
think there was even better legislation introduced in the Senate a few 
weeks later. But we are just about 100 Ff reent for this bill, Santee 
Cooper is for it, Greenwood County is for it, we think the whole State 
is in favor of it. 

The CuarrmMan. Are there any questions / 

Mr. Younger. 

Mr. Youncer. Did your project receive any Federal grants or aid 
at the time it was inaugurated ¢ 

Mr. Srupson. Our project was originally financed by Federal loa 
and grant. A considerable portion of the money was derived from that 
loan and grant, but we also have private financing. We have sold ou 
bonds on the open market. 

Mr. Younerr. Could you now sell bonds and pay the Government 
off ¢ 

Mr. Simpson. We have that under consideration. I am not the pol 
icymaking officer of the organization, so | would rather not answer in 
greater detail. 

Mr. Youncer. Of course you realize that when the Government 
makes a loan, people are concerned other than the people of South 
Carolina, because it is their money. 

Mr. Stimpson. We understand that, Congressman, and when we en 
tered into that loan and grant we had enough strings tied to it that it 
probably cost a very substantial additional expenditure. ‘That is one 
of the things that we keep in mind when we consider financing through 
the open market instead of through the Government. 

Mr. Youncer. You learned about Federal tape, then / 

Mr. Simpson. We did, sir. 

Mr. Younaer. And the hard way. 

Mr. Srmpson. We certainly did. 

Mr. Youneer. That is all. 

Mr. Roserrs. Mr. Chairman ? 

The CuarrMan. Mr. Roberts. 
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Mr. Roverts. Mr. Simpson, vou have substantial navigation on these 
waterways; do you not? 

Mr. Simpson. We do. When it was constructed, we had the highest 
:ingle-lift lock in the world. I think there are now two that are about 
1 foot or two higher. One of them is in Europe. We provide a navi- 
eable channel which was not there before, with a minimum normal 
depth of 12 feet for a distance of 115 miles, which is the major part of 
the distance between the chief port of South Carolina, Charleston, and 
Columbia, the capital of the State. 

Mr. Roverts. Is all of your canal within the State of South Caro- 
Ina é : 
Mr. Simpson. It is entirely within the State of South Carolina. 
Mr. Roserrs. Do these rivers tlow into any rivers that go outside the 


State / 


} 


Mr. Simpson. They do not. (C‘ongressman. ‘J hey flow into the At- 
lantic Ocean. JA remote headwater of one river rises in the State of 
North Carolina. It has a different name up there, and it is a small 
mountain stream. 

Mr. Roserrs. I take it it does not reach the proportion of the river 
hat is in the State of South Carolina ? 

Mir. Simpson. I would SAV i does not. 

Mr. Roperrs. How is the power handled that is generated at this 
at the present time / 





(tail 

Mr. Simpson. .\ very substantial amount of our power goes to rural 
electrification cooperatives. We also sell wholesale to a number of in- 
dustries. One of them is a very large defense industry at Charleston, 
S.C. It manufactures a creat deal—although I don’t want to get too 
inuch into defense matters of armorplate for tanks, battleships, and 
other military purposes 

Mr. Ropertrs. Are you in competition with any private utilities at 
the present time ? 

Mr. Stmpson. We are getting along extremely well with privately 
owned power in our State. There is very little competition between 
us. We cooperate. They sell us power; we sell them power. 

Mr. Roserts. In other words, you have a contractual arrangement 
with the utilities in that section ? 

Mr. Stmpson. We do have contractual arrangements; yes. 

Mr. Roserts. Do you duplicate any lines of existing private utili- 
ties ? 

Mr. Srmpeson. We don’t feel that we do. 

Mr. Roperts. You have an agreement about that, do you? 

Mr. Simpson. I wouldn't say that that was included in the contrac- 
tual agreement. The contracts are for the purpose of purchase and 
sale of power. We would have to be very careful as to any agreement 
of that type, clue to restriction of trade. 

Mr. Roserts. Do municipalities or rural cooperatives enjoy any 
preference rights as far as the distribution of this power is concerned 
at the present time ? 

Mr. Stupson. They do not enjoy such preference rights as are not a 
matter of law. But we do work very closely with them because our 
project was created by the Legislature of the State of South Carolina 
for the purpose of benefiting as many people as possible. If we can 
sell our power so that it reaches the ultimate consumer, we feel that 
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it is somewhat more beneficial than if the substantial amounts are 
used by certain types of industry. 

Mr. Roserts. You do not contemplate any change in that policy 
with the passage of this bill? I mean as far as your treatment of 
co-ops and municipalities is concerned at the present time ? 

Mr. Stmpson. As far as I know, our policy would continue along 
the same lines. In other words, we feel that we operate the project as 
a public trust, and it is up to us to get the power to the needs which 
are the most urgent. 

Mr. Roperts. That is all, Mr. Chairman, Thank you. 

The CHarrMan. Mr. Heselton. 

Mr. Hesevton. Do I understand that your project was wholly State 
financed ¢ 

Mr. Stimpson. No. It was originally financed by a loan and grant 
from the Federal Government. 

Mr. Hesevton. How much was the grant? 

Mr. Simpson. I think the grant was in the neighborhood of $24 
million. It may have been $28 million. I am not quite sure. 

Mr. Heseiton. What was the loan / 

Mr. Simpson. The loan was about thirty-odd million, 34 probably. 

Mr. Hesevron. Has that loan been repaid ? 

Mr. Simpson. Substantial payments have been made on that loan. 

Mr. Hesevron. So there is a Federal aspect to the project ? 

Mr. Simpson. There is undoubtedly a Federal aspect. 

Mr. Hesevron. In looking further into the report of the Bureau 
of the Budget, I find that they raise this question: They do not ne 
essarily cdlisagree with the vent ‘le sman from the account Ing and records 
requirements, but they say, however, before authorizing certain classes 
of license holders to prescribe their own procedures, the committee 
may wish to give consideration to the effect that this hay have on 
the Commission’s ability to secure all records on a comparable basis 
so as to carry out its responsibilities under the other provisions of the 
Federal Power Act. That leads me to ask this question. When did 
the project originate 4 

Mr. Simpson. Our project, we commenced construction in the year 
1938. However, there have been plans for the Santee-Cooper project, 
which is the popular name of our project, for an electric project, 
since 1910. 

Mr. Hesevron. In actual operation, you have been operating for 
some 1) vears ¢ 

Mr. SIMPSON, We have been operating for about we went into 
actual operation in 1942. It took about 4 years to build the project. 

Mr. Hesevron. Then it is 11 years. 

Mr. Simpson. Eleven years. 

Mr. Hesevron. You do conform to the accounting requirements of 
the Federal Power Commission ¢ 

Mr. Simpson. Yes. We are required to do so. 

Mr. Hesevron. What advantage would there be in your mind in any 
change over from that system to some other system / 

Mr. Stimpson. There would be very important values. As I stated, 
one single report to the Commission, an accounting report, cost us over 
$50,000. Other reports have very substantial annual costs. For 
example, we are now filing 60 large land maps about 4 feet square 
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each. They are filed in quadruplicate. They show a great many 
square miles of area down there. It takes several surveying crews to 
produce even one of those maps. They are merely a duplication with 
a different type of detail of maps which we would have without that 
expense. 

Mr. Hesevtton. Suppose it would be possible to eliminate the re- 
porting requirements or to change them. I am talking now about the 
actual accounting. Do you feel there is some desirability to being 
allowed to institute and maintain some other type of accounting 
system { 

Mr. Simpson. We do, Congressman, for this reason: The Federal] 
Power Commission system of accounts is a very valuable system. It 
is naturally forced to be such a system as can be used by widely diver- 
sified projects all over the United States. A great many of them 
have substantial steam investment, and others have no steam invest- 
ment. When you fit that system to a particular project, there are 
numerous cases where the Commission’s system of accounting requires 
detail which is expensive and useless to us. And in other cases the 
Commission’s system of accounting does not require the information 
which is necessary to us. So we have to keep our accounts in accord- 
ance with the Commission’s standards, and then we have to make 
additional records for our own use, 

Mr. HesriTon. That is all, Mr. Chairman. 

The CHatrman. Any further questions, gentlemen ¢ 

If not, we thank you, Mr. Simpson. May I inquire as to whether 
it is your intention to file a statement that we have received from R. 
M. Jefferies, general manager ¢ 

Mr. Simpson. We have no additional statement of Mr. Jetferies. 
I understand that has been admitted as part of the record. 

The CuarrMan. Very well. It will be introduced into the record 
as the statement of R. M. Jefferies, legal counsel. 

Mr. Stmprson. Mr. Jefferies is both general manager and general 
counsel. 

The CHatrMAN. Very well. That has been made a part of the 
record in the way in which I have indicated. 

Mr. TuHornpserry. At this point, Mr. Chairman, Mr. McCall was 
afraid he did not make clear this morning that he wanted his state- 
ment incorporated into the record. I believe you have given him 
permission. 

The CuatmrMan. Yes. I did. 

Mr. THorneerry. It will be incorporated into the record along with 
the oral statement / 

The Cuatmrman. That is right. 

We will hear the witnesses first from a distance. Mr. Glen Saunders, 
general counsel of the Denver Board of Water Commissions, Denver, 


Colo. 


STATEMENT OF GLEN SAUNDERS, GENERAL COUNSEL OF THE 
DENVER BOARD OF WATER COMMISSIONS, DENVER, COLO. 


Mr. Saunvers. I am general counsel for the Denver Board of Water 
Commissions, and have been for some 20 years. 

Mr. Chairman, the people of Denver have received so much benefit 
from the actions of the Federal Power Commission that we would like 
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to see that Commission relieved of some of its unnecessary duties so 
as to be able to concentrate its efforts on the regulation of privately 
owned gas companies and the like. So far as we are concerned, and 
1 think I speak pretty well for the highlying areas of Colorado, 
Utah, the arid areas, let us say of Oklahoma, Kansas, Nebraska, the 
Dakotas, Wyoming, where with us hydroelectric energy is strictly a 
byproduct. Water is so valuable to us that we cannot afford to 
spend a drop of water on hydroelectric energy unless it is residual 
from some beneficial use. 

We are in favor of this legislation. The only thing we would like 
to add to this is that we believe the legislation perhaps does not go 
far enough in relieving States and municipalities from control by 
the Federal Power Commission. Because of the fact that our installa- 
tions are essentially water installations, they are permanent, they are 
as permanent as the civilization of this country. We expect that the 
installations that we make will be here for hundreds and thousands of 
years, as the aqueducts of the ancients are still in operation, With 
us this is an extraordinary and unnecessary burden to have to deal 
with the Federal Power Commission on matters which are essentially 
water matters. The State engineer of Colorado supervises the safety 
of all dams and structures. We are totally nonnavigable. When I 
say “nonnavigable,” the streams we have to deal with, you can, any of 
you, walk across in a pair of galoshes at most seasons of the year 
without getting your feet wet. They simply go out where there is 
nothing to it. 

Any “effect we have on nav igation is involuntarily beneficial. Our 
whole objective is to hold the spring floods so that we will have those 
waters available later on in the season. So if we are to continue to 
live in the arid regions where we live we must conserve water in a 
way which so far as the downstream people are concerned. creates 
an ironed-out and even flow which is necessarily beneficial. We just 
can’t help helping the country. 

The burdens upon us of the compliance with the present regula- 
tions of the Federal Power Commission are strictly an expense with- 
out benefit. The figure that was given here of $50,000 for making the 
accounting procedures necessary which are entirely different than 
our own accounting procedures fits ex: ictly the estimates that we have 
of a project we have now under discussion. This project we have is 
entirely self-liquidating and we are paying for it out of bond money 
that we have borrowed. As we see it, the amendments which are of 
fered to this bill do not in any way affect, really, the questions which 
have been raised here about REA and the like. It simply is that those 
publicly owned and publicly controlled bosses which are already serv- 
ing the public at the local level need no Federal regulation because 
we serve the very people that you are working for. You are the 
elected representatives of people we are working for. We don’t really 
need a duplication of these services. So briefly our desire is to support 
this legislation that is before you. 

About a year ago we were here and had much more far-reaching 
legislation in our minds. We have hopes that with this legislation and 
some administrative interpretations and perhaps some help from Mr. 
Gatchell who is here, the attorney for the Federal Power Commission, 
we can work out our problems so as to save money and not duplicate 
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effort. We have found the Federal Power Commission willing to 
do this, but feeling that under the law they have obligations to per- 
form which in the absence of an amendment they simply must con- 
tinue to perform. They have been quite frank to tell us, some of their 
men, that they felt that the work they were doing with regard to this 
project that we are building out in Colorado, near Denver, was rather 
unnecessary. But since they have an obligation to perform under the 
law, they intend to perform it very fully. 

We have not lacked any cooperation from them, but they are per 
forming functions that sometimes I know they feel are a little un- 
necessary. 

We have a resolution passed by the Denver Board of Water Com- 
missions, regarding S. 1522, or any similar legislation which I would 
like to offer and have incorporated in the record. I will be glad to 
answer any questions, but I think that concludes my brief statement. 

The CHatrMan. Your resolution will be included in the record. 

(The resolution referred to follows:) 

The Board of Water Commissioners of the city and county of Denver being 
the agency charged by law with all powers, duties, and responsibilities re- 
specting the operation of a waterworks system and plant for the city and county 
of Denver for all uses and purposes, and having the full control of a water 
system which supplies over a half million people in the Denver metropolitan 
area with water for ali uses and purposes, at this a regular meeting of said 
board held June 9, 1953, respectfully urges the enactment into law of S. 1522, 
or similar legislation, in order to relieve States and their political subdivisions 
from control by the Federal Power Commission and particularly from the re- 
capture provisions of the Federal Power Act. 

Unanimously adoptd by the board this 9th day of June 1953. 

Attest : 

[SEAL] Bos Mostey, Secretary 

The CHairman. Can you suggest any amendments to the bill ? 

Mr. Saunpers. I would not wish to do that, Mr. Chi airman, because 
so much work has been done on gaining agreement, or substantial 
agreement, with the Federal agencies involved on the present bill, 
that I think it would be unwise this late part of the session to muddy 
the water, so to speak, by bringing forward amendments which we 
have inmind. If this present bill should pass and we operate under 
it and find we are successful in gaining the objectives which we all 
have in mind, including the Federal Power Commission, no further 
legislation may be necessary. If we find we have not done a thorough 
nough job we may be back here for still further assistance at your 
hands. 

The Cuarrman. You have heard me read a proposed amendment by 
the Federal Power. 

Mr. Saunpers. That is quite agreeable. 

The CnHarrman. Very well. 

Any questions ? 

Mr. Younger. 

Mr. Youncer. I have just one question. Was your project originally 
helped by the Government in any way ¢ 

Mr. Saunvers. No, sir. The only help that we had was indirect 
in that during the WPA days we did contribute to making some 
United States Geological Survey quadrangles of the country which 
had theretofore been unsurveyed, and those surveys were an assistance 
to our engineers in locating the particular reservoir site that we are 
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using. Otherwise, we have had no Government assistance at all on 
this particular thing that we are doing now. 

This is a construction of a reservoir for some $14 million; $12 
million of it has been raised from bonds, and $2 million of it from 
current revenue. 

Mr. Youncer. Do you see any difference in the projects as between 
those that are privately fin: inced and those that the Government still 
has an interest in in the way of financing / 

Mr. Saunpers. No. Frankly, I see no reason why the recapture 
clause should ap ply to privately owned utilities any more than pub- 
licly owned. The thing is the privately owned utilities have not 
come forward and asked to be relieved of the provision. The Gov- 
ernment has ample power to condemn and acquire any property that 
it needs, whether privately or publicly owned. 

Mr. Youncrer. No; you missed the question. It is a question here 
of the companies being relieved, or the projects being relieved of this 
accounting, et cetera, even those that still owe the Federal Government 
money. 

Mr. Saunpers. I would think that there would be no reason for the 
Federal Power Commission to secure the information of which we 
are relieved by this a bill, because this particular bill does 
not take away from the Federal Power Commission any powers 
of receiving reports that have to do with current operations. The 
amendment which we have all agreed to, and which the Congressman 
pointed out here a few minutes ago, will allow the Federal Power 
Commission to continue to receive those reports which are essential 
to protecting the Government’s investment. 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuairman. Mr. Heselton. 

Mr. Hesevtron. If I understand it, this proposal is confined to 
water-conservation facilities. It does not extend to any other type 
of generating electricity or anything like that. 

Mr. Saunpers. The proposed amendment has to do with State- 
owned installations—States or municipalities. Of course that would 
not relate to gas lines and the like, because they simply are not the 
kind of thing that the public owns. The public has been in the water 
business, and almost all water installations are publicly owned, be- 

cause there just isn’t any profit in the water business. 

Mr. Hesevron. I just wanted to be clear. You emphasized the 
conservation features of your project out there. But does it also 
involve pene 

Mr. Saunpers. Yes. Incident: lly, we hope to gener: ate power. We 
have about a ten thousand horsepower installation. It is a very 
small installation, really, but with that small installation we can 
furnish some peaking power to the local privately owned utility 
which supplies Denver with electric energy and get a pretty nice little 
bit of profit to help us repay our bonds on this dam. We could not 
possibly afford to build any of our dams for the production of hydro 
electric energy, because there just is not enough water to make i 
profitable. But once you have the dam there already, there is a little 
incidental power that could be generated profitably. 

Mr. Hesevron. I was interested in your statement that the project 
involves a nonnavigable river. J recall rather viv idly in hearings that 
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a subcommittee of this committee had some years ago when someone 
came up from your area and gave us a cartoon of a ‘fis sherman trying 
to catch trout with the battleship Missouri coming around the bend. 
[ wonder if you have in mind the Supreme Court definitions which 
apparently up to date carry navigable streams clear up to the head- 
waters where you could wade across, but you could not possibly put 
a Canoe 1n. 

Mr. Saunpers. Under those definitions our streams could perhaps 
be considered as contributing to navigation. But I would auiglihe 
like to take some of the Supreme Court Justices up into some of this 
country where the water just trickles out of the snow and there is 
nothing but a little distilled water at the headwaters and then I 
would like to have them out there along in September, sometimes, 
when a stream that will be a mile wide, will be nothing but sand. 
You could walk right across any place. Children play in the middle 
of the beds of these streams. Streams that may run 15 to 20 feet deep 
for the course of an hour to an hour and a half sometimes, and then 
will go completely out, again, are not navigable. 

Mr. Hese_ron. What I had in mind was does this bill in and of 
itself affect the definition of the Supreme Court as to navigable 
waters ¢ 

Mr. Saunpers. No, it is that definition that makes this bill neces- 
sary, you might say, because the Supreme Court has extended naviga- 
bility to such extent that it makes every installation now subject to 
the Federal Power Commission. 

Mr. Hesevron. Then is the bill in part at least intended to undo the 
alleged di umage of the Supreme Court decisions / 

Mr. Saunpers. Lf you want to put it that way, as to municipalities, 
ves. 

Mr. Hesevton. That is all. 

The CuarrmMan. Are there any further questions, gentlemen ? 

If not, thank you very much for your statement. 

I notice on my list of witnesses here the name of R. D. Collins, gen- 
eral manager . Brazos River Authority. Mr. McCall, I understood, 
had testified on behalf of that authority. Is it intended that Mr. Col- 
lins shall also testify ? 

Mr. Corus. No, sir, Mr. Chairman. Mr. McCall very adequately 
covered our case, and I will spare you the pain of listening to me. 

The Carman. I can assure you it would not be that. ‘T just did not 
want to duplicate if here was any chance of not doing so. If you do 
have any statement that you w ish to present to the committee, you may 
present it and it will be made part of the record. 

Mr. Cotiins. Thank you. 

The Cuamman. Mr. Alex Radin, manager of the American Public 
Power Association. 

As I understand it, you also intend to file statements for Seattle and 
Tacoma, Wash., public utilities? 


STATEMENT OF ALEX RADIN, GENERAL MANAGER, AMERICAN 
PUBLIC POWER ASSOCIATION, WASHINGTON D. C. 


Mr. Raprn. Yes, sir. Also there is a very brief telegram attached 
to my statement from the Grand River Dam Authority in Vinita, 
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Okla., which I would also like to have made a part of the record, s 
indicating support of various members of the association. 

The CuHairman. You may proceed. 

Mr. Rapin. My name is Alex Radin. I am general manager of the 
Ane rican Public Power Association, which is a national trade or- 

ganization of operating local publicly owned electric systems. We rep- 
feteus over 700 local publicly owned utilities in 38 States and Puerto 
Rico. Two of our members have testified here through their repre- 
sentatives, the South Carolina Authority, and also the Nebraska dis- 
trict, both of those are members of our organization. 

Since those representatives have testified in detail as to the desir- 
ability of this bill, I would not like to take up the time of the commit- 
tee to go into any further detail at this time, except on a very broad, 
general basis. 

I would like to say that our association has been in opposition to the 
recapture clause in so far as the clause pertains to the public power 
systems, the States and municipalities, ever since 1949. At that time 
we adopted a statement of power policy which was adopted after about 
a year’s study by the board of directors and the membership of the 
association. In paragraph 3 of section 1 of that statement, we made 
the following statement, which is very brief; and I would like to read 
it at this time: 

Recapture provisions should not apply in the case of grants and licenses given 
to any public agency. The only useful purpose of a recapture clause is to reserve 
a natural resource for the public benefit and where the people themselves under 
take the development, the need for the provision disappears. 

That was our first statement in opposition to this recapture clause, 
and subsequently at our annual conventions in 1951, 1952, and 1953 
we also adopted resolutions which were in opposition to the rec apture 
clause, and generally were in support of legislation such as is con 
tained in H. R. 6112: 

I have in the text of my seatement here the resolution which was 
adopted at our most recent annual convention, which was held this 
year in Boston. As for the record and accounting procedures, we 
think that the publicly owned electric systems should be exempt from 
those for two reasons : First of all, a substantial part of those require- 
ments are designed for the purpose of supplying the Federal Power 
Commission with information for rate regulation purposes, and since 
the States and municipalities are exempt from rate regulation by the 
Federal Power Commission anyhow, there does not appear to be a 
necessity for having this type of information. 

The second reason for eliminating these reports, is that they are 
also required for determining the original cost of projects in order to 
provide the Commission with adequate information to fix the com- 
pensation should the United States Government exercise its option 
of recapture of these projects. 

If the recapture clause is eliminated, there is no necessity for this 
information being supplied to the Commission. The administrative 
charges, I think, have been covered very fully by the other witnesses, 
and the extent of those are quite burdensome on some of the members 
of our association. 

In some projects the fees run to approximately $30,000 a year. The 
members of our association feel that there is no compensating services 
performed, at least not to the extent of that amount of money. 
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| conclusion, | would like to say that our association, being coMm- 
posed of local systems and local entities of government, feel that it is 

und national policy to keep the owners] p and administration of 
these } ects 1s ( to } loc il govern ental level as is possible, 
CO stent wit mprehensive development. 

We bel eve ti it the exemption of the States “al id municipalities from 
the recapture lause and other provisions of the Federal Power Act. 
A contemplated n this lee slation. would be a step in maintaining for 
thre 1 ublie groups t benefits which they have derived in taking the 

tiative the first inst cee to construct ad operate these water re 
SOUT. pl jects 

| it concludes ni CMaAVK Mr. Chain . 

Lhe ( HHAIRMAN. Are ther ny questio By. ntlemen 7 Mr. Pelly. 

Mr. Petty. Would TL understand from your testimony that the Seat 
tle and Ta oma mul pal powel plants are subject to re apture by the 
I eral rovernment 4 

Mr. Raprn. Yes, : that is correct. Those projects which are 

sec re su rye ture 


I have attached a letter from Mr. Hoffman, who is superintendent 
} 1 


of the department of Lehting in Seattle, enthus istically endorsing 


Mr. PELLY. Hav Vou A \ a heation AS TO how much if costs those 


figures to the Fed ral Power 


- 
f 


\ mn the oinal eo but I beheve Seattle’s annual 
charges are in the neighborhood of $20,000 to $30,000 a year. I don’t 
KnOW it it wo | be « the origi il cost mgures on an individual 
project 

B their license f Seattle run approximately $20,000 to $380,000 
a Ve r I Wola, VOU fT ( . plans to construct the Cowlitz River 
] ] t.and I beheve Mr. W ard, the supe ntendent, has indicated the 
fees from that project will be in the neighborhood of $42,000 a year. 

\M “ P LI} Thi is ill. Mr. Chi Mah. 


Phe Cramman. Any further questions, gentlemen ? 
We thank you, Mr. Radin, for your presence. The statement will 
he in full 


¥} i nour reco} 


Mr. Radin’s prepared statement follows: 


STATEMENT BY ALEx RApDIN, GENERAL MANAGER, AMERICAN Pupiic Power 


ASSOCIATION 


My name is Alex Radin I am general manager of the American Public 
Power Association, which is a national trade organization of operating local 
mublicil owned electric systems Our association represents over 700 local 


publicly owned utilities in 38 States and Puerto Rico. Our membership con- 
sists primarily of municipally owned electric utilities, but also includes public 
ility districts and many State-owned systems, such as the South Carolina 
Public Service Authority, the public power and irrigation districts in Nebraska, 
the Lower Colorado River Authority in Texas, the Grand River Dam Authority 
in Oklahoma, and the Arizona Power Authority. I am accompanied here today 
by Mr. Timothy Dillon of the staff of our General Counsel, Northeutt Ely. 
Officials of two of the member systems of this association—the South Carolina 
Public Service Authority and the Central Nebraska Public Power and Irrigation 
District—are testifying here today in support of this bill. The statements by 
the representatives of these two State-owned systems cover in detail the reasons 
for the desirability of S. 2094 and H. R. 6112. Because of the detailed nature 
of the statements by Mr. Jefferies of the South Carolina Public Service Authoritv 
and Mr. Canaday of the Central Nebraska Public Power and Irrigation District, 
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I will cover only in general terms the desirability of this proposed legislation 


on a nationwide basis 


ELIMINATION OF “RECAPTURE CLAUS 





One of the most important features of this proposed legislation is its elimina 
tion of the so-called recapture clause insofar as licenses issued by the Feder 
Power Commission to State and municipal agencies are concerned The re 
capture clause is contained in section 14 of the Federal Power Act, and confers 
upol the United States Government the right to take over and operate a li ensed 
project upon expiration of the term of the license 

The first official action of the Power Assi on in opposition 
o this provision was recol | f Feder vw 
Was ap roved by the board of ea “ n ¢ Se] } “> 
1949 in Washington, D.C rl stutement was adopted | the b d att 

han a year’s study and after careful review by the membership of the asso¢ 
tion 

Che portion of the statement of Federal power policy which has reference to 





the recapture clause is paragraph 3 of section I, which states as follows: 


“Recapture provisions should not : ply in the case of grants and license 
given to any public agency The only useful purpose of a recapture clause is 
to reserve a natural resource for the public benefit and where the people 
themselves undert: the development the need for the provision disappear 








The elimination of the recapture clause was further urged by this association 
in resolution No. 6 adopted on May 9, 1951 at our annual convention in Chatt 
nooga, Tenn., and in resolution No. 11 adopted on May 1, 1952 at our annual 
onvention in Seattle, Wash 

The most recent action of the association in this regard was the unanimous 
adoption of resolution No. 2 on May 14, 1953 at the annual convention of 


the association is Boston, Mass. This resolution stated as follows: 


‘Whereas legislation has been proposed before the Congress which would 
exempt present and future State and municipal water (power) projects con 
structed or to be constructed on any stream from certain provisions of tl 


Federal Power Act, and which would exempt State and municipal water (powe 
projects from the recapture provisions of said act ; and 

“Whereas such legislation is in accord with resolution No. 6 adopted by this 
association at its Sth annual convention held in Chattanooga, Tenn., in May 


} 


1951, and resolution No. 11 adopted at its 9th annual meeting held in Seat 






] 
“Whereas such legi 
streams and eliminates Federal interference therewith when Federal interests 
are not adversely affected: Now, therefore, be it 


tion affirms the sovereignty of the States over tl 





“Resolved, That this association favors adoption of legislation which will 
exenipt existing and future State and municipal water (power) projects fre 
the recapture provisions of the Federal Power Act and from the payment of a 
fees or charges to the Federal Power Commission and from any regulation o1 
control by the Federal Power Commission after such projects are constructed, 
except such regulation and control as the Commission finds necessary to prote 
navigation and flood control.” 

In addition to the reasons stated ahove he “reeap ‘ 
clause” as it pertains to State and municipa sible adver 
effects of this Clause on financing, as des t by Mr. R. O 
Canaday of the Central Nebraska Public Dis ) 
merit the attention of your committee. 

S. 2094 and H. R. 6112 also exempt States and municipalities from two other 
provisions of the Federal Power Act: (1) the record and accounting procedures 


required by sections 301 and 302, and (2) the annual charges imposed unde 
section 10 (e) of the Federal Power Act when such charges are for the purpose 
of reimbursing the United States for the costs of administration of part I of 
the act or for expropriation to the Government of excessive profits, under sectio1 
10 (d) or 10 (e). 


RECORD AND ACCOUNTING PROCEDURES 


With regard to the record and accounting procedures requirements, it would 
appear that these could be eliminated for two reasons: 

1. A substantial part of these requirements are designed for the purpose of 
supplying the Federal Power Commission with adequate information for rate 
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regulatory purposes. However, since States and municipalities are already 
exempt from rate regulation by the FPC, there is no necessity for the States and 
municipalities to compile and submit these reports, which are both time consum- 
ing and costly to prepare. 

2 A further reason for the elimination of the records and accounting re- 
quirements is that the records incident to original cost determination are 
required in order to provide the Commission with adequate information for fix- 
ing the compensation should the United States Government exercise its option 
under the recapture clause to take over a State or municipal project upon the 
termination of the license. However, if the recapture clause in itself is elim- 
inated, then the necessity also evaporates for keeping records which are import- 
ant only in connection with the possible exercise of this option. 


ADMINISTRATIVE CHARGES 


As for the administrative charges which are now required by section 10 (e) 
of the Federal Power Act and which would be eliminated under the bills by 
Senator Butler and Representative Curtis, these charges are intended to reim- 
burse the Federal Power Commission, in part, for expenses incurred in ad- 
ministering provisions of the act which would no longer be applicable to States 
and municipalities in the event the proposed bill is adopted . 

In addition, it should be taken into consideration that the administrative 
charges imposed by the FPC are based, not on actual expenses incurred by the 
Commission with respect to individual licensees, but are computed on the 
basis of installed capacity and energy production of the licensees. Thus, many 
of the member systems of this association are paying substantial fees, in some 
cases aggregating approximately $30,000 a year per system, for practically 
no services performed. In addition, as pointed out in the statement by Mr. 
Canaday of the Central Nebraska Public Power and Irrigation District, the FPC 
services duplicate in many instances those performed by the State 
government. 

Therefore, there are ample grounds for eliminating these charges presently 
imposed upon the local publicly owned electric systems. 


CONCLUSION 


In conclusion, I would like to state that this association feels that it is sound 
national policy to keep the ownership and administration of water resource 
projects as close to the local governmental level as is possible, consistent with 
comprehensive development. The exemption of States and municipalities from 
the recapture clause and certain other provisions of the Federal Power Act, 
as contemplated in the legislation proposed by Senator Butler and Representa- 
tive Curtis would, we believe, be a step in maintaining for local public groups 
the benefits which they have derived in taking the initiative to construct and 
operate these beneficial water resource projects in the first instance. 

For this, and other reasons enumerated above, this association urges the 
adoption by the Congress of this proposed legislation. I am attaching to this 
statement letters from several of our member systems indicating their support 
of this legislation, and with your permission I would like to have these letters 
inserted in the record of the hearing along with my statement. 

Thank you for your consideration. 


ExHIpiT A 
THE City oF SEATTLE, 
DEPARTMENT OF LIGHTING, 
Seattle, Wash., July 1, 1958. 
Mr. ALEx RADIN, 
American Public Power Association, 
Washington 6, D. C. 

Dear Mr. Ravin: I appreciate your thoughtfulness in sending a copy of S. 2094 
to us and I wish to endorse the bill wholeheartedly. 

I can see no valid reason for changing the ownership of a hydroelectric project 
from one public body to another, that is, from the States and municipalities to 
Federal ownership. Both are nonprofit in principle and both operate for the 
benefit of the people. 
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There are strong well-founded reasons for keeping the ownership close to the 
people who utilize this service, and I think I need not go into detail in the 
desirability of this. 

I have no objection to paying such charges as may be imposed to reimburse 
the United States for the cost of its administration of projects owned by the city 
of Seattle. However, we have always objected to being taxed by the Federal 
Government on the theory that we are a profitmaking institution. 

Yours very truly, 
E. R. HorrMan, 
Superintendent of Lighting. 


ExHiBit B 
[Telegram] 
VINITA, OKLA., July 15, 1958. 
ALEX RADIN, 
General Manager, American Public Power Association, 
Washington, D. C.: 
Senate bill 2094 merits and commands complete approval of our State agency. 
Please present our views to appropriate Senate and House committees. 
FRANCE PARIS, 
General Manager, Grand River Dam Authority. 





ExuiBit C 
[Telegram] 


Tacoma, WAsSH., July 15, 1953. 
ALEx RADIN, 
General Manager, American Public Power Association, 
Washington, D. C.: 


The Department of Public Utilities, City of Tacoma, recommends favorable 
action on Senate bill 2094. As we understand this bill, States and municipalities 
would still be required to conform to Federal Power procedure in obtaining 
license for project. We consider this very desirable since the control exercised 
by the Federal Power Commission seems to have been well exercised and to effect 
uniformity of development of natural resources. 

With regard to the elimination of the recapture under section 14 we have always 
felt that there can be no greater devotion to public use of a development than is 
made by a State or local governmental undertaking and consequently we see no 
reason why such a project should ever be subject to recapture by the Federal 
Government. 

With regard to sections 301 and 302 requiring certain records and accounting 
procedures we find the uniform system of accounts desirable from an operating 
standpoint but the maintenance of records and the filing of reports is a financial 
burden which serves no good purpose from our standpoint. As a municipal 
utility locally engaged in business, and not subject to rate regulation by any 
body other than our own legislative body, the accounting procedure is not a 
source of information for regulation. With regard to section 10 (e) the city at 
present pays in excess of $10,000 annually on a project which does not affect 
navigation or interstate commerce but which was subject to license only because 
of flooding of public lands federally owned. In comparison with this charge 
another project, constructed prior to the FPC Act, and similarly flooding public 
lands, pays only a nominal amount for use, occupancy, and enjoyment of those 
lands: that is, flowage rights. The elimination of the charges imposed under 
section 10 (e) consequently would result in a saving of almost $10,000 annually 
to the city. The city has under consideration another project for which license 
has been issued but for which project construction has not begun and the annual 
charges would amount to $41,320 per year. Here again a nominal compensation 
for the use of 82 acres of Federal lands flooded by this project would seem proper 
compensation. 

lor the reasons above stated we endorse bill 2094 as submitted. 

Please submit the above statement in connection with the hearing on the bill. 

J. FRANK WARD, 
Superintendent, Light Division. 
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The Cuamman. We appreciate the effort you have made to ac 
commodate the committee by being brief. Thank you. 

Mr. Raprx. Thank you very much, Mr. Chairman, for the 
pportunity. ' : 

The Cuarman. We will assure you that the entire statement has 
the attention of the committee. 

Now, Mr. Rising, president of the National Water Conservation 
( onference, will testify. Mr. Risi g, your tatement 1s very short. 


( 


STATEMENT OF E. W. RISING, PRESIDENT, NATIONAL 
CONSERVATION CONFERENCE, WASHINGTON, D. C. 


Mr. Ristnc. Mr. Chairman, I am only going to read a few lines 
of it. 

| ah on 
to pul the resolutions into the record. 

The Cuatrman. The entire statement will be in the record at the 
conclusion of your remarks. 

Mr. Ristne. Mr. Chairman, my name is E. W. Rising. I am the 
presidenc of the National Water Conservation Conference. The con- 
ference is an association of representatives of non-Federal agencies, 
both public and private, interested in and dealing with the develop 
ment of the land and water resources of the States in which they 
operate. It is Incorporated as a nonprofit organization. At our na- 
tional conference held in Chicago, iat. September 23, 1949, a resolu 
tion was adopted, and I want to add, with the amendments recom 
mended by the Federal Power Commission. 

The Cnamrman. Mr. Rising, we thank you for your appearance be 
fore the committee. Your statement will be in full in the record. 

(Mr. Rising’s prepared statement follows :) 


ly going to read the introduction, and ask your permission 


STATEMENT OF E. W. RISING, PRESIDENT, NATIONAL WATER CONSERVATION 
(‘ON FERENC! 


Mr. Chairman, my name is E. W. Rising. I am the president of the National 
Water Conservation Conference. The conference is an association of repre 
sentatives of non-Federal agencies, both public and private, interested in and 
dealing with the development of the land and water resources of the States in 
which they operate. It is incorporated as a nonprofit organization. 

At our national conference held in Chicago, Ill., September 23, 1949, a resolu- 
tion was adopted which I quote, as follows: 


“AMENDMENT TO FEDERAL POWER ACT 


“Whereas, under the Federal Power Act as now in effect, before a State, State 
agency, or other State public body, including any municipality, can construct 
a power dam across a navigable stream, it is required to obtain a license from the 
Federal Power Commission, in which the Government reserves the right, after 
50 years, to recapture the dam and powerplant at its depreciated value; and 

“Whereas it is the belief of this conference that such provisions are inequit 
able to the States, their agencies, and creatures: Now, therefore, be it 

“Resolved by the National Water Conservation Conference in meeting as- 
sembled at Chicago, Ill., September 23, 1949, That we approve and urge the 
passage by the Congress of an amendment to the Federal Power Act in the fol- 
lowing particulars: 

“(a) So that neither a State nor a State agency nor any public entity created 
under State law shall be required to file with the Federal Power Commission a 
declaration of intention to construct a dam across a navigable stream unless 
the Department of Defense shall have first determined that such structure will 
materially and adversely affect the navigability of the stream; and 
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“(b) Under any circumstances in which a State or its agency or any publ 
entity created under State law may be required to file such declaration of in 
tention and later an application for license, the license when issued shall con 
tain no provision for the recapture by the Federal Government of such publicly 
owned licensed project.’ 

On February 12, 1953, we adopted a resolution from which I quote 

“Be it resolved, That the NWCC urges the Congress to amend the Federal 


Power Act ’ so that whenever a State or its agency or any public entity 
created under State law may be required to file such declaration of intention and 
an application for a license, such license hen issued shall contain no provision 
for recapture by the United States of such publicly owned project, and so that 
the principle above set forth shall apply to existing licenses.” 

Bills S. 2094 and H. R. 6112 have been introduced in the Congress for the 


purpose of amending the Federal Power Act along the lines proposed in the 
resolutions quoted; therefore, Mr. Chairman, on behalf of the National Wate 
Conservation Conference, | urge the committee to report favorably the bill now 
under consideration by your committee 

Thank you 


The CHatrmMan. Now we have one more witness. Mr. Willard 
Gatchell. 


STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
FEDERAL POWER COMMISSION, WASHINGTON, D. C. 


Mr. Garcnet.. My name is Willard W. Gatchell. I am General 
Counsel of the Federal Power Commission. I have gviven to the clerk 
of the committee, and I believe that you have it, Mr. Chairman, the 
report by the Federal Power Commission on the bill, H. R. 6112. 1 
was asked by the Budget Bureau this morning if I would present to 
you as the report of the Budget Bureau on the same bill, the report 
submitted by the Budget Bureau to the Senate committee because 
they had not been able to get their report over to you. | believe you 
have a copy of that report. But, since the Senate and House bills are 
identical, their re ports are identical. 

Mr. Chairman, I wish to make a very brief explanation of the Com 
mission’s report. First, it has been suggested to the committee that 
this bill will eliminate the recapture provision from municipal and 
State licensees. Iassure you that this Congress nor any other Congress 
cannot relieve any licensee from the possibility of the United States 
acquiring its project. There is no such thing that I know of as a 
waiver of a constitutional right. The right of acquisition derives 
from the Cx saenitidiies and not from the Federal Power Act. The bill 
is directed more narrowly to the a price formula set out in 
section 14 of the Federal Power Act, for it is that acquisition price 
formula which is the basis upon which the ok Act was drawn in 
1920. That acquisition price formula had the salutary effect of plac- 
ing all licensed projects on a cost basis. 

Mr. Hesevron. On what / 

Mr. GarcueLL. On a cost basis, the original cost basis. 

The Commission recommends that the bill be passed with exemption 
provision carried in it with respect to section 14 because the acquisition 
price formula, as applied to a State or mun ipal licensee, does not 
seem to be appropriate. If the United States is to acquire projects, 
you need the acquisition price formula so that, if the acquisition 1s 
later authorized by a separate piece of legislation and not in the Fed- 
eral Power Act because it is not carried in there, then the determina- 
tion at that time can be made as to what Congress wants to take over- 
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A State or municipal project does not seem to us to come within 
the category of those as to which the acquisition price formula should 
be applicable. This same reasoning applied to the acquisition price 
formula with respect to State or municipal licensees might be wv: 
plied to privately owned power companies because they, too, would 
like to be relieved of this onerous obligation of keeping their accounts 
on a cost basis. But I think the reason why State or municipal 
licensees are singled out should be obvious, because they are owned 
by the public and there is no way that the public can be protected 
against privately owned power companies except through the license 
poy isions as they are in the act at present. 

rhe second feature relates to the accounts of a State or municipal 
licens see, and the Commission does not object to that provision being 
waived because, if there is no acquisition price formula prescribed for 
a State or municipal licensee, then the accounts of that licensee may be 
kept as that licensee wants. I want to make it clear that, as far as our 
pos ition is concerned, we think that the accounts prescribed by the 
Federal Power Commission are salutary and beneficial from a local 
and national viewpoint. They have been of immeasurable benefit to 
the electric operating companies, which are in a sound position today 
and 25 years ago were in considerable financial jeopardy. 

All of those companies, because practically all of them have some 
interstate relationship or are operating in States where the FPC sys- 
tem of accounts has been adopted, practically all of the electric com- 
panies operate according to the FPC system. Personally I think that 
any municipality is doing itself a disservice if it does not follow that 
system because, when it goes to a financial house for any securities and 
tells that house that it has its accounts kept by the system prescribed 
by the Commission and supervised by the Commission, it then places 
itself on the same financial basis as all other electric operating facili- 
ties. But that is the matter which seems to us to be primarily of 
local concern. 

If you do not prescribe the acquisition price formula, in section 14, 
and the State or municipality desires to exercise its privilege of not 
keeping the accounts that are prescribed by the Commission, and finds 
that some other system is suitable, then it is out of harmony with 97 
percent of the electric industry. 

But that is its privilege. There has been a good deal said today 
about the cost of maintaining the accounts prescribed by the Commis- 
sion. I want to point out to you, gentlemen, that in any event, any 
electric operation should be maintained so that the cost of those 
operations shall be known directly. And if they do not follow the 
FPC system of accounts, they must follow another system of accounts. 
They have not told you, nor can they very well tell you, what the cost 
would be of putting in a system of accounts which would give the 
information that is required for an intelligent and reasonable an: ilysis 
of their operating costs if they do not follow the F PC system. 

Our system certainly must have some merit or all of the State 
commissions would not have adopted it that have adopted it. The 
fact that it has provided this national uniformity, we think is a decided 
benefit. But nevertheless, I say the Commission does agree to the 
exemption of State or municipal licensees from the accounting require- 
ments on the ground that that is their essentially local problem as to 
what they want to do. 
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The third thing that is provided by this bill is the exemption from 
administrative annual charges. You have heard a great deal today 
about the fact that the Federal Power Commission renders very little 
service for that. When the Power Act was debated over many years, 
starting with the veto message of President Roosevelt on the Rainy 
River bill in 1908, one of the things which caused a cleavage between 
the Senate and House was over the imposition of a charge making 
the Federal Water Power Act, it was then called, self-sustaining. 

Finally the Senate gave in because the House insisted that it should 
be self-sustaining, and that is why the administrative charge appears 
in the act at this time. 

The self-sustaining feature relates only to those operations of the 
Federal Power Commission that pertain to ydeocletste develop- 
ment. There are many things that are performed by the Commission 
under that part that have no re lationship to any particular licensee, 
and there is as much reason for relieving these State and municipal 
licensees from those annual administrative charges as there would be 
for relieving any private company. 

The Niagara Falls Power Co. for many years operated the Niagara 
Falls project under license, and it has now been absorbed by its parent 
corporation, the Niagara-Mohawk Co., and they pay between $90,000 
and $100,000 a year annual charges. 

I can’t tell you that every year they receive that much benefit. They 
do not. But some years they have received more. If you take the 

Santee-Cooper project whic h was mentioned to you this morning, we 
assisted very materially in the design of that project. We assisted in 
the design for the construction of 27 miles of dikes which are necessary 
by reason of the large reservoirs that are an essential part of that proj- 
ect. We inspect those dikes and make suggestions every year to the 
authority. And so far our suggestions have been adopted, 

We have assisted the South Carolina Authority in securing the regu- 
lation of the Saluda Reservoir upstream for the benefit of the Santee- 
Cooper project because at the time they made the request of us for such 
assistance, they were in a very serious situation with respect to their 
power output. 

Now, I mention these things as having to do directly with the opera- 
tion of those projects, and I might mention others with the other proj- 
ects, although not as extensively, because the Congress set up the op- 
erations there of this hydroelectric phase of the Commission’s work 
with a definite view to taking care of those features which have a 
national interest. That is all we are performing here. 

Mr. Canaday told you that we assisted in a court case in connection 
with his project out in the central Nebraska district. I went out there 
for a week and helped in that court case. We helped several times 
with the South Carolina Public Service Authority because they were 
threatened with a complete stoppage of their project because they were 
challenged by a privately owned power company, which said that they 
did not have authority, constitutional authority, to build their project. 

I went down to South Carolina several times. There are few of these 
projects on which we have not rendered substantial legal services. I 
mention these things because they, too, have some bearing upon the 
administrative charges. I am sorry I am taking so much of your time. 

The Cuatrman, Is there any amendment which is suggested by the 
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Federal Power Commission other than that which appears in the re 
port to which I have referred ¢ 
Mr. Garcueii. No, sir; there is not. The section 5 which we recom- 
mend be added would, In our opinion, take care of the objection rt aised 
by the Budget Bureau to the possible implication from the bill as in- 
troduced that these State and munic ipal licensees might be relieved of 
something for which they do not ask relief. They have agreed to the 
amendment which we propose, and we think it is a sound amendment. 
We ask that it be put in. I am not able to give you the views of the 
Federal Power Commission upon the amendment suggested by Mr. 
MeCall, that the submission of the original cost statement as required 
y section 4 (a) be waived, because the Commission did not receive 
that request until yesterday morning and I have been somewhat occu- 
pied with the hearings there, and here in the interim. But we will give 
you as soon as We can the Commission’s views on tha 
The CH LIRMAN, Are there any questions, cent l men ¢ 
Mr. Hesevron. On that, you said that a number of States, the regu 
ory bod es had vecepted the Federal Powe1 ( omission accounting 
system. Llow many States did that, do you KhOW ¢ 
Mr. Garcnent. I am sorry, Mr. Heselton, I cannot give you the 
number, but it is overwhelmingly the majority of the States. 
Mr. Hesevron. Could you furnish that for the record ¢ 
Mr. GATCHELL. Only a smal] proportion have not. 
Mr. Hesevron. Would you furnish the record on those who have, 
ind then we will know w ho Lot it? 
Mr. GarcuHenn. Yes, sir: I will be glad to do that. 
(The information to be upplied follows:) 
FEDERAL POWER COMMISSION, 
Washington 25, July 17, 1953 
Re H. R. 6112, 838d Congress 
Hon. CHARLES A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States House of Representatives, Washington 25, D. C. 


DEAR CHAIRMAN WOLY\ ON: At the hearing today on the bill H. R. 6112, to 
amend the Federal Power Act, Congressman Heselton asked how many States had 
adopted the ederal Power Commission system of accounts which is prescribed 


under the Federal Power Act for licensees and interstate electric utilities. 

l am advised this system of accounts or the similar system approved by the 
National Association of Railroad and Utilities Commissioners has been adopted 
in 37 States 

Sincerely yours 
WILLARD W. GATCHELL, General Counsel. 

Mr. Heserron. In that connection. could some of the burdens in re- 
gard to the reports pel haps be eliminated without any change of law? 

Mr. Garcnetit. Mr. McCall called my attention to that after you 
raised your inquiry. The reports which we require outside of the ac- 
counting reports, are reports which we require from electric utility 
operations all over, and they serve a very salutary effect in a time such 
as we have had in recent vears when it is necessary to know where 
power is available in large quantities, and the demands for that power, 
and the interconnections. We have to have that information when you 
come to loca ting some strategic milit: ary supp! ement. That is used 
by the Army very extensively, or the Military Establishment, in making 
their plans. It is used by a great many power companies, and we have 
had many, many requests from State agencies for the information 
which is secured in this manner. 
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Mr. Simpson referred to some large maps which he is required 
to file. The obligation to fle those maps would not be relieved by this 
bill. Those maps are required because anybody ought to know where 
their project is located, and those land maps merely show, in map 
form, the boundaries of the Santee-Cooper project. There are a great 
many of them because there are two large reservoirs, and it is a very 
extensive area that is to be covered by the maps. 

Mr. HESELTON. What ] have in mind is the warning that was either 
in the Power Commission’s letter or the Bureau of the Budget as to 
what the committee might desire to take into consideration in terms of 
relieving on that phase of it. I recognize that in a great many Gov- 
ernment operations there is quite a lot of duplication, and the possi- 
bility of eliminating that might be usefully considered. 

IL am just wondering if the Commission had in mind reviewing the 
necessity of these reports, and perhaps refusing them to some degree. 

Mr. Garcnetn, Congressman Heselton, your inquiry goes to a mat- 
ter to which we have given very serious consideration dee the very 
reason you point out : There should not be du plication. So far as Lam 
aware. the re is no other I: ‘ede ral agency collec ting the statistical infor 
mation on electrical operations that we secure. We have gone to these 
ot her departments and have carefully gone over our reports to see that 
that duplication may be eliminated. We have secured the cooperation 
of the Edison Electric Institute to that end. 

The industry itself has cooperated with us and we have done what 
we could to reduce, first, the number of our reports, and secondly, the 
information called for on them. 

Ir. Hesevron. That is all, Mr. Chairman. 

The CHarrMan. Mr. Pelly ? 

Mr. Petry. Mr. Gatchell, you said that the provision to eliminate 
the recapture clause, nor any law of Congress, would affect the con 
st itutional right of the Federal Government. Does that mean that the 
Federal Government at any time could take over a municipal plant 
when it is purel ly and simply a hydroelect rie plant ¢ 


Mr. Garcuetn. I know of no reason why not. The Federal Gov 
ernment either has a right to acquire a plant or it has not. Section 


14 of the Federal Power Act could not. by the mere enactment by 
Congress, confer upon the United States the right to acquire a project. 

Mr. Petiy. Do you say that the United States has the right to 
acquire the project under the Constitution ? 

Mr. GFATCHELL. ] say the United States must have the right to 
acquire any project that is taken over by the United States. That has 
been tested alr acy, In your ‘Tennessee Valley case, Where they did 
have that very problem up. 


Mr. PELLY. But not ona pure ly | nyc lroe ‘lectric project. 


Mr. GATCHELL. We a. a pul ely hy rydroeles ic project was propos «| 
by the Appala hian Electric Power Co. to be aaa at R; idford, 
Va.,on the New River. The company said: 

That river is nonnavigable, the reservoir will not control the water so as to 


affect the navigable capacity of the other river 
some 197 miles below, and— 
all we are proposing to put in here is a straight hydroelectric project 


The Commission offered them a license which clid not Impose any 
requirement for the installation of nav igatlon facilities, and two courts 
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found the stream to be nonnavigable and found that the project would 
not affect lower navigation. 

The Supreme Court, however, in the case of Appalachian Electric 
Power Co. against the United States, or vice versa, United States 
against Appalachian Electric Power Co., reported at 311 United 
States, page 377, said that that stream was navigable at that site, and 
the mere fact that there were no navigation facilities required by the 
Commission did not deprive the United States of the right to impose 
that license. 

The acquisition price formula prescribed by section 14 was expressly 
referred to by the Court when it sustained the imposition of the 
license in that case. 

Mr. Petiy. Then it is your contention that it is perfectly con- 
stitutional for the Federal Government to take over a municipally 
run hydroelectric plant high up in the mountains where there is no 
navigation and run it ? 

Mr. GatcnetnL. Well, now Mr. Pelly, let me make this observation : 
The plants to which Mr. Saunders was referring as being on these 
small streams in Colorado, and in fact in many of the Western States, 
almost invariably located on lands of the United States, and that is 
one of the bases upon which we are authorized to issue the license. 

There are a great many projects under license, the only basis of 
which is that they are located on lands of the United States. The 
Commission itself has found that it did not have jurisdiction over 
many other projects on nonnavigable streams because there was no 
effect upon interstate commerce. We have given up jurisdiction over 
some 75 projects for that very reason. 

Mr. Petry. | think what I am referring to are probably on lands 
that are owned by the Federal Government. 

Mr. Garcnetn. If they are on lands of the Federal Government, I 
don’t think there is the slightest doubt that the United States has the 
right to take them over. 

Mr. Peiiy. Have they a right to run them ? 

Mr. Garcuetn. I think that has already been decided in the Ten- 
nessee Valley case, where the Supreme Court said that the United 
States may take a project for a constitutional purpose, as it was 
then taking the Muscle Shoals project, it could operate that hydro- 
electric project and dispose of the power. It sustained the right of 
the Tennessee Valley Authority to operate the Muscle Shoals plant. 

Mr. Petiy. There were extenuating circumstances in that case, 
were there not ? 

Mr. Gatcnet.. Well, I am trying to answer your question, because 
I want to. You are dealing with a “strictly hydroelectric project, and 
that was in part a navigation project as well as a hydroelectric. But 
the attack upon it was directed to the hydroelectric features, and 
they said that Congress could not authorize the Tennessee Valley 
Authority to operate a hydroelectric project. The Court said that 
Congress could sustain that assertion of constitutional authority. 
That was strictly the hydroelectric feature as they separated them 
in the court’s opinion. 

Mr. Petxy. That is all, Mr. Chairman. 

The Cuatmrman. Any further questions, gentlemen ? 

If not, that will bring the hearing to a close. We thank you, Mr. 
Gatchell, for your appearance. 


~— 
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Mr. Garcueit. Thank you, sir. 
The CHatrmMan. The hearing is adjourned. 
(Whereupon, at 1:25 p. m., the hearing was adjourned, subject to 


call of the Chair.) 





